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PROBATE COURTS 


SEcTION `i Beat enpeted. éc., That there shall be elected, ın each 

county in this territory, three suitable persons, who shall be Americau į 
citizens, having the qualifications of voters, havıng resided in this terri- 

tory one ‘year, and in the county where elected six months previous to i 
their election, 4nd be styled the judges of probate; and the court hereby i 
constituted shall be styled the probate court. 

Sec, 2. That the said judges of the probate court shal be elected by 
the qualified electors in the several counties in this territory, and shall 
hold their office for je years, and until their BRCCeR GTS are elected 
and qualified. 

Sec. 3. That the deen shall be certified, by the fiis and clerks 

of the election, to the clerk of the probate court of the county wherein 

such election shall be held, and in case of a tie between two or more 

persons, the sheriff shall order 4 new election 

Sec, 4 That when any vacahey, or vacancies, shall happen in the 

probate court, the olerk of said court shall notify the sheriff of the i 
proper county, whose duty ıt shall be to isstie his proclamation to the 

voters of the county, by putting up three notices in each precinct in : 

the county, setting forth the office, or offices, that aré to be filled, the 

time and place of said election, which time shall be at least ten days 

from the putting up of said hand-bills, and the said election shall be 

. conducted as prescribed by law for the general elections for the terri- 
tory of Oregon. 

Sce 5. The clerk of the probate court shall certify the names of i 
the persons elected under this act to the governor of the territory, who : } 
shall thereupon commission all such persons as judges of the probate . 4 
court for the term for which hbe, or they, may have been elected | 
Sec. 6 That the probate court, ın their respective counties, shall 
have and possess the following powers,—exelusive and original juris- 
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4 PROBATE COURTS. 


l 

L diction in all cases relative to.the probate of last wills and testaments; 
i the granting of letters testamentary, and of administration, and 1e- 
+ voking the same; the appointing, or displacing, guardians of orphans, 
t minors, and persons of unsound mind, and the binding of apprentices; 
- in the settlement and allowance of. accounts of executors, adminis- 
trators, and guardians; to hear and determine all disputes and con- 

troversies respecting wills, the right of executorship, administration 

or guardianship, or respecting duties, or actcaunts of executors, ad- 

ministrators, or guardiays, and to hear and determine all disputes and 
controversies between masters and their apprentices; to hear. and de- 

termine all suits and ather proceedings instituted against executors 

and administrators, upoŭ any demand against the estate of their testa, 

tor or intestate, where suck demand Shall not exceed one hundred dol- 

¢ lars, concurrent jurisdiction with the district court in all such cases 
i where the demand shall exceed that sum, subject to an appeal in all 
L cases to the district court ity such manner as may be provided by law; 
to award process and cause'to come before them all and any person, o 

p persons, whom they may deem it necessary to examine, whether parties 
or witnesses, or who, as executors, administrators or guardians, or 

t otherwise, shaH' be intrusted, or ın anywise accountable for any lands, 
tenements, goods or chattels belonging to any minor, orphan, or person 
f of unsound mind, or the estate of any deceased person, and may examine 
any person on oath, or affirmation, touching any matter of controversy 
before them 
Sec. 7. That a majority of the judges of the probate court shall con- 
stitute a quorum to do business, but a smaller number may adjourn 
from day to day, and require the attendance of absent members. 


Src, 8. That the judges of the probate court, or a majority of them, a 
shall choose one of their number to be president of the court, and in 


: case of hip absence may appoint a president pro tempore. ` ` 


Sec. 9. That said court shall provide and keep a seal with such 

« emblems and devices as the court shall think proper,—the impression 
of which ‘shall be a snfficient sealing in all cases where sealing 1s 
required. 5 
á Sec, 10 That, where no official seal is provided, the clerk may use 
his private seal for the authentication of any record, process or pro- 

ceeding réquired. by law to be authenticated by the seal of) his court, 

and the attestation of the clerk, stating that he has no seal of ‘office 

and that he has affixed his private seal, shall be received as suffigient, 
authentication without requiring any proof of such private seal, or that 

it was affixed by the clerk. k 

Sec. 11 That the court established by this act shall be a court of 

record, and shall keep just and faithful records of its proceedings. A 

SEQ. 12 That full entries of the orders and proceedings of each da 

shall bë read, in open court, on the morning of the succeeding day, 


except on the last day of the term, when the munutes shall be read and 
f : i 
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PROBATE COGRTS, , 5 


signed by the judges of said a ora E of them, at the rise 
“of the court. 

Sec 13- That the sittings of the probate court shall be public, and 
the citizens may freely attend the same, 

Sec 14. That the court, established by this act, shall have, power to 
issue all, writs which may be necessary in the exercise of 1ts jurisdic- 
tion; according to the principles and usages of Jaw 

Sec. 18.' That where there is no sheriff or coroner, or either of them 
qualified to act, or both interested or prejudiced, the cout may appoint -~ 
one or more persons to execute their process, and perform any other 
üuty of the sheriff, who shall be entitled to such tees, for his services, 
as are allowed by law to sheriffs in like cases * 

Sec. 16. That said court may enforce, by attachment, the return of 
any “writ, or process, sent out of the same, and the payment of any 
moneys had and received by any sheriff, corpner, collector, or any 
other person whose duty it 1s made by law to pay over, and the deliv- 
ery of papers intiusted to yim officially, and unlawfully withheld. 

See. 17, That no judge, of the probate court shall sit on the deter- 
mination of any cause, or proceeding, in which he is interested, or re 
lated to either party, or shall have been of counsel 

Sec. 18 That 1f a majority of the judges of the probate court shall 
be interested in any cause or proceeding pending before them, or related 
to either party, the saime shall be certified, with the original papers, 
to the district court of the county, which shall proceed thereon to final 
judgment and determination, the same as the probate court might have 

* one * 
| Sec. 19, Thati said court shall not be held on the first day of the 


i a zterm, such court phall stand adjourned from day to day, until the even- 


x 


iA of the third‘day: —if at that time a majority of the judges shall 
“Tho haye appeared, and opened court, the same shall stand adjourned 
»  Ohtik the next; ‘regular térm. Special adjourned teris may be held, 
. ,in’ continuation o€ the -Yegulai term, upon its being so ordered, by the 
To gourt in term tinie, and entered, by the clerk, on the records of the 
. court, > 
J.’ See 26. That each judge of the ‘probate court shail be a conserva- 
‘tor of the peace throughout his ‘county. 
_%. Sec..21. PThat-when any issue 1s peifding proper to be tried by a 
“ \ Jurys, ‘the court, in its discretion, may order a jury to be summoned by 
‘the, ‘sheriff, -or selected in any mannér, as.may be prescribed by law 
ifor seledtine juries in the district courts $ 
s Sec 22, , That trials by jury ın said court shall bè governed, in all 
casés, as similar trials in the district courts; and writs of inquiry may 
in like manner be awardéd and executed,— the verdict of juries set 
aside and new trials granted 
Sec. 28.. That all processes issuing out at “the probate court shall 
be attested by the clerk and sealed with the seal of said gourt. 
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6 PROBATE COURTS. 


Sec. 24. That the probate court shall have Ge ‘power a au: 
thority, under like restrictions, and rules of law, enforce and execute 
their orders, rules, judgments and decrees, as may be: prescribed by 
law for the district courts of this territory. 

Sec. 25 That it shall be the duty of the clerk lof said Hiatal. court, 
to issue letters of administration to any person applying for the same 
in vacation of said court, subject, however, to the approval, or disappro- 
val, of said court, at its next session, and subject'to al] the restrictions 
and liabilities provided for by law, and subject at any time to the in- 
vestigation of said probate court: provided, however, thatewhen their 
is a last will and testament of any deceased person, ‘letters of, adminis- 
tration, or executorship shall be granted by the said probaté court, 
when said court 1s in open session, and said Jetters of executorship, or 
administration, shall be signed by the said court, and certified by the 
clerk thereof, | 


| 
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Secos 1, Be it enacted, de, That the practice and proceeding in 
the probate court shall be in a summary way; and pleading therein 
shall not be 1equired to be in writing, n any case, except when expressly 
required ‘by law, or by the direction of the court; and all writs, suits, 
and proceedings in said court, shall be amendable at the discretion of 
the court. 

Sea 2. The probate court shal meet, in each and every ONRU, at 
the court house, or at the usual place of holding the district ‘court for 


t- 


such county, on the first Monday in April, July, September, and D 
cember, in each and” every year: provided, however, if the distric 
court shall meet on any of the before-mentioned' days, the probate court 
shall meet on the Monday preceding. 

Bree. 3. It shall be the duty of the probate court, on the first Monday 
in September, in each year, to receive and inspect the assessor's books 
and levy the county tax according to law, and cause their clerk té 
make out a duplicate for collection accordingly. -i 

Sec. 4. And ıt shall be the duty of said pro late court to cause their 
county lines to be surveyed, or such part of them, as they may deem. 


Src. 5. In any county where there is no urt house provided, it 
phall be the duty ofthe probate comt to provide suitable rooms for tne 
holding of the district court of said county, | mt 
Sec. 6. The said court may hold extra sessions when the members 
thereof may think the business of the county require it; and notice 
by any two of the members of the court to the others shall’ be a sufi- 
cient call for such term, five days notice thereof being given, by adver- 
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tisement, signed by the cterk, and posted up at three of the most pub- 
lic places in the county, of the time and’ place of holding such court. 

Sec. 7, ‘Phe said court shall have power to punish, as for a crimi- 
nal contempt, persons guilty of the following acts, and no other: First 
—disorderly, contemptuous, or insolent behavior, committed during fts 
sitting, in immediate view and presence, and directly tending to inter- 
rupt its proceedings, or to impair the respect due to its authority; 
Second—Any breach of the peace, noise, or other disturbance, directly 
tending to interrupt its proceedings; Third—wilful disobedience of 
any process, or order, lawfully issued, or made, by it; Fourth—resis- 
tance wilfully offered by any person to the lawful order, or process, of 
the court; | #:fth—the contumacious and unlawful refusal of any per- 
son to be ‘worn as a witness, and, when so sworn, the like refusal to 
to answer any legal and proper intériogatary.- 

Sec. 8 Pumshment for contempt may be by fine, or imprisonment 
in the jail of the county where the court may be sitting, or both, in 
the diseretion of the court: the fine in no case shall exceed the sum 
of fifty dollars, nor the imprisonment ten days, and when any person 
shall be committed to prison for the non payment of any such fine, he 
shall: be discharged at-the expiration of thirty days. 

Sed, 9. Contempts committed in the immediate view and presence of 
the court may be punisted summarily; in other cases the party charged 
shall. be notified of the accušation, and have a reasonable time to make 
his defence. 

Sec, 10. | Whenever any person. shall be committed for any contempt 
specified in this act, the particular cireumstances shall be set forth in 
‘the order, or warrant, of commitment. 

Src. iL Nothing contained in the preceding section of this act 
shall be construed to eatend to any proceeding against parties, or offi- 
cers, as for contempt, for the .purpose of enforcing any civil right or 
remedy of g 


Sec. 12 Persons pumshed for contempt, under the preceding provi- 2 


“sions, shall, notwithstanding, be liable to indictment for such contempt, 
if the same be an indictable offenge; but the court, hefore which a con- 
wiction shall be bad on such indictment, shall, 4n forming its sentence, 
take into consideration the punishment before inflicted 

Spc, 13 > Appeals shall be allowed from the decision of the probate 
court to the district court, in the followmg cases: First—on all demands 
Against an estate exceeding thirty dollars; Second—on all settlements 
of executors sand administrators; Third—on all anportionménts among 
creditors, legatees, or distributees; Fourth—on all orders directing the 
payment of legacies, making distribution, or making allowances to the 
widow: Fifth—on all orders for the sale of personal estate because dis- 
tmbutjion cannot be made in kind; Sirth—on all erders for the sale of 
real estate; Seventh—on judgments for waste; H:qgkth—on proceedings 
to recever balanees escheated to the territery; Ninth—on orders re- 
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« peling legatees, or distributees, to refund, and in al 
- there shall be a final decision of any matter arising under the provision 
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"grieved by the decision of the court. 


~ 
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voking letters testamentary or of ađministration; Zenth—on orders 
making allowances for the expense of administra Hon; Eleventh—on 
-orders for the specific execution pf contracts; Twel ieee orders com- 

other cases where 


of this act, G 


Sec. I4. All appeals shall be taken within fifteen days atter the term 
at which the decision, complained of is made. , 
Sec. 15. The applicant for such appeal, hig ‘axent or sheen shall 
file an affidavit that the appeal is not taken for the purpose of vexation 
and delay, but, because the affant believes that the appellant is ag- 


Sec, 16, Every sich appellant shall file in the court, if in term time, 
or with the clerk, if 1n vacation, the bend of himsel;’, or some other per- 
Sdn, in a sum, and with security, to be approved by|the court, or clerk,. 
as the case may be, conditioned that he will prosecute the appeal and 
pay all debt, damages and costs that may be adikidged against him. 
-This act shall not be so construed ag to require uny executor, or admin- 
istratar, to enter inte bond in order to entitle him to appeal. 

See 17. After such affidavit and bond ‘have been filed, the appeal 
shall be gianted, but shall not Le a supercedens in any other matter re- 
lating to the administration of estate, except Hee from which the ap- 
peal is taken, 

Sec 18, When such appeal is taken, the oferk shall transmit to the 
clerk of the district court, a certified transcript of the record and pro- 
ceedings relating to the cause, together pa the original vapers, in his 
office, relatıng thereto, 

Sec 19 Upon the filing, of such brahserint and janet, in the officé 
of the gerk of the district court, the wourt shall be possessed of the 
cause, and shall proceed to hear, try i jand determine the Jame anew, 
without regarding any error, defect, of other imperfection, ‘in the pro- 
ceedinga of the county court | f 

Sec. 20. The clerk of the district court shall certify a trangeript of 
the record And proceedings, and the orfginal papers to the court whence 
the appeal was taken, who shall pce according to the decision of the 
district court.” 

Sec. 2L. The probate court shall hay e power to provide for the erect- 
ing aad repairing of court houses ahd jails, aud other necessary public 
buildings for the use of the county. 

Sec 22. That so soon as the a 
cated, it shall be the duty of the fab 
quantity of land, including the location, not exceeding one hundred and 
sixty acres, the amount for which ea ‘county has a pre-emption by the 
act of congress, and cause the same, of so much thereof as the court may 
see fit (if not already done) to be laig off into town lots, streets, alleys, 
and public squares, and sell and dispode of lots, at private or public sale, 
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as the court may determine will be most likely to bring the best prices. 

Sec, 23. The court m term, or the clerk m vacation, under mstrue- 
tions entered upon the minutes of the court, may dispose of lots 

Sec 24. When a lot shall be sold by virtue of the preceding section, 
the clerk shall execute, in the name, and on behalf of the probate court 
of the proper county, a bond for a deed to said lot, pues the county 
shall receive one from the government, 

Set, 25 The probate court shall apply the Droad of the sale of 
lots to the erecting of public buildings and tọ no other purpose 

Src. 26. The clerk shall provide and keep a book, in which he shall 
enter the names of purchasers, the number of the lot, date of sale, and 
amount received. 

Sec. 27. In towns already lJaid.off, in which lots have been sold, the 
owner of such lot shall have the pre-emption right thereto, at the price 
which the court, in its discrétion may determine and fix. 


PROBATE CLERKS, 


Sec. 1. Be it enacted, dc, That there shall be elected, bienially, in 
each caunty in this territory, a clerk of the probate court Said elec- 
tion shall be conducted as other elections are in this territory, but the 
returns of elections held for the election-of said clerk of probate court 
shall be made to the presiding justice of the probate court: and if there 
he a tie, ot contested election, it shall be determined by the probate court 
of the proper county. 

' Sec, 2. No person shall be elected clerk of the probate court unless 
he be an American citizen above the age of twenty-one yeais, and shall 
have resided six mouths in this territory and within the county for 
which he is elected three months before the election. 

‘Sec. 3, Every clerk, before he enters on the duties of his office, shall 
take an oath before the judge of the district court, or the presiding 
Judge of the probate court of the proper county, to support the constitu- 
tion of the United States, and the laws of this territory, and faithfully 
demean himself in office; and shall entér into bond, with good securty, 
in any sum not less than —— dollars, the amount to be fixed, and the 
bond to be approved, by the probate court, or by a majority of judges of 
such: court in. yaeation,—the bond to be conditioned, that he will faith- 
fully perform the duties of his office, and pay over ali moneys which 
may come tò his hand by virtue of his‘ office, and that he, his executors, 
or administrators, will deliver to his successors, safe and undefaced, alt 
boeks, papers, records, seais, apparatus and furniture appertaining to 
his! office. 

i Skc, 4. The certificate of each clerk of the probate court, signed by 
the presiding judge of said court, shal} te deposited in the office of the 
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10 PROBATE CLERKS. 


secretary of the territory, with ‘the approval of the judges thereon en- 
-dorsed, first having been recorded in the clerk’s office of the district 
court of the proper county. 


Sec. 5. AN bonds of clerks deposited in the office of the secretary of 
the territory, shall be by him recorded in a book kept by him for that 
purpose, and a copy of any such bond, or the record thereof certified, 
by the secretary of the territory, shall be received in evidence as the 
original, in any court, without proof of execution. 


Sec. 6 Each clerk shall preserve the seal and other property of, and 
belonging to, his office, and shall provide, and preserve, suitable books, 
stationery, furniture and other necessaries for the office, and keep cor- 
rect account thereof, and the court shall settle such accounts, and ai- 
low such sums as shall be reasonable, to be paid out of any moneys &p- 
propriated for such expenditures. Each clerk shall keep his office «at 
the county seat, so soon as suitable buildings are prepared for that pur- 
pose, and shah there keep the records, papers, seal and other property 
belonging to his office, and transact his official business. 


Sec. 7, Every clerk shall seasonably record the judgments, rules, 
orders and other proceedings of the court, make a complete alphabetical 
index thereto, issue and attest all processes, when required by law, and 
affix the seal of his office thereto—or, if none be provided, then his pri: 
vate seal—keep a torrect account of all moneys coming to his hands, 
and accruing to the county, or territory, on account of taxes, fines or 
otherwise; make final settlement with the court at such time as may be 
fixed by law, or by rule of the court, and pay over all balances 

Sec. 8. Every clerk may appoint one or more deputies, to be ap- 
proved of by the court, whọ shall possess the same qualificatzons, €x- 
cept the age, and take the like oaths, as their principals, perform the 
duties required of their principals, but all clerks shall be responsible fer 
the conduct of their deputies. 

Sec. 9. If any clerk shall knowingly and willingly do any act con- 
trary to the duties of his office, or shall knowimely, or willingly, fail to 
perform any act or duty required of him by law, or by rule of said court, 
he shall be deemed gmity of misdemeanor in office, and shall be re- 
moved from office for the same. 

Sec. 10. When the probate court, or a majority of the judges thereof, 

-in vacation, shall beheve from their own knowledge, or information of 
others on oath or affirmation, that their clerk has been guilty. of misde- 
meanor in office, they shall give notice thereof to the attorney of the dis- 
trict court, of the proper county, stating the -charges against such 
‘clerk, and requiring ‘him to prosecute the same, and they may suspend 
such clerk from office until tiial can be had, and appoint a temporary 
clerk, who shall possess the same qualifications, take the same oath and 
give bond as is required of clerks, possess the same power, perform the 
same duties and receive the sante fees as clerks, and continue in office 


| 
| 


Pe ere metmi e sa 


@ 
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i 
until the clerk resume his office, or a successor shall be elected and 
qualified, ’ 

Sec. 11 When the district attorney shall be required to ‘prosecute 
charges against any clerk, he shall make out charges, and cause a topy 
to be sarved on the:clerk, with a notice, requiring him to appear before 
the district court, of the county where such clerk resides, on some 
specific day m term, and answer the charges. 

Sec, 12. The said notice, and a copy of the charges, shall be deliy- 
ered fo such clerk fifteen days before the day appointed, and the attor- 
ney for the district shall file such charges, and cause such witnesses 
to be summoned to support the same, and shall prosecute such charges 
with speed; and such clerk shall appear and plead at the next term, 
unless ‘further time be given him to plead. 

Sce, 18 If any clerk resign, or be removed from office, or die, he, oi 
‘his executors, or administrators, shall deliver all records, books, papers, 
files, seal and other things belonging to his office, to his successor as 
soon as appointed, who shall take charge of the same 

Sec, 14 Amy clerk who shall resign, or be removed from office, or the 
executors, or administrators of any clerk who may doe, shall render to 
the court of which he was clerk, at the next term after such death, 
resignation, or 1emoval, a perfect account, on oath, of all money by him 
received, by virtue of his office, not before accounted for, and shall set- 
tle with such court as if the clerk was still in office, and for that purpose 
they shall have free access to said office, and the records, papers, books 
and files therein, and the court may compel such settlement, and enforce 
the payment of any balance by attachment. , 
“ Sec. 15. Every clerk shall reside the county of which he is a 
clerk. 


SUPPLEMENTAL 


Sec 1 Be it enacted, de, That it shall be, and the same is hereby 
made, thetduty of the clerk of the probate court in each county of this 
territory, to record all deefis, bonds, mortgages, conveyances, town-plats, 
and all, or any other instrument, or instruments of writing, required by 
ław to be recorded, 


SHERIFFS 7 
Src i There shall be elected in each county in this territory a 


Sheriff, who shali have the qualificatians of a voter, and hold his office 
for two years, and until hrs successor shall he elacted and qualified. 
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i Sec 2 Wher any person shall bé elected sheriff, the clerk of the 
t probate court shall deliver to ink a certificate of his election, under the 
¥ seal of the court. 
Sec. 3, When a vacancy happens in the office of sheriff, the clerk of 
“the probate court shall cause three advertisements to be put up, at pub- i 
$ he places, im each township in his county; one of which shall be at the 2 
place of bolding the general elections, stating the office to be filled, the 
time and place of holding the election, which time shall be at least ten : 
days from the putting up such advertisement, unless such vacancy 
shall happen wifhin six months of the general election, then it spall be 
the duty of the probate court to appoint some person jo fjll such 
vacancy, who shall possess the same qualifications as prescribed in the 
first section of this act 
Sec. 4. Every sheriff shall within fifteen days after he receives the 
certificate of his appointment, or election, give bond to the territory in 
a sum not less than five thousand, nor more than fifty thousand dollars, 
with securities approved by the judge of the district court, conditioned 
for the faithful discharge of his duties, which bond shali be filed in the 
office of ‘the clerk of the district court of the county, 
Sec 5. If any sheriff fail to give such bond within the time pre- 
scribed, the office shall be considered vacated. 
Sec, 6 Such bond may be taken by the clerk of the district court, 
in vacation, if so taken, approved or disapproved, by the judge thereof, 
at the next term. 
Sec. 7. Such bond shall be valid until disapproved, nor shall ita ob- 
ligations be impaired by the disapproval of the judge 
Sec. 3. Every sheriff shall, before he enters on the duties of his office, 5 
cause his certificate of election, or appointment, with the oath of office - 
to be endorsed thereon, and his bond with the approval thereon, fo be 
recorded in the office of the recorder of the county. 
Sec. 9. Any sheriff may appoint one or more deputies with the ap- 
probation of the judge of the district court, and every such appointment, 
with the oath of office endorsed thereon, shall be filed in the office of the 
clerk of the district court of the county, x 
Sec. 10. Every deputy sheriff shall possess all the power, and may 
perform any of the duties prescribed by law to be performed by the 
sheriff. - 
Src. 11. Every sheriff shall keep the peace, and cause all offenders 
against the law, in his view, to enter into recognizance, with security, 
_to keep the peace, and to appear at the next term of the district court 
- of the county, and to commit to jail in case of failure:—the sheriff shall 
certify and return such recognizance te the clerk of the district court, 


Sec. 12. Every sheriff shall quell and suppress assaults and bat- 
teries, affrays and insurrections; he shall apprehend and commit to jail 
all felons and traitors, and execute all process directed to him by legal 
authority—and he shall attend upon all courts of record at every term. 
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Src 13 If the office of sheriff be vacant, the clerk of the probate 
court may appoint an elisor, who shall perform all the duties of sheriff 
until a sheriff be qualified, and shall give bond and security, and make 
oath as sheriffs are required to do, 


pi 
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Sue. 1 -Be it enacted, €c., That for the purpose of raising a revenue 
for county and teritorial purposes it shall be the duty of the probate 
court of each county in this territory, each year to Jevy a tax not to ex- 
ceed the liability of the county, and, inno case to exceed four mills on 
the dollar, on the property, of all bodies corporate and politic; all capi- 
tal employed in merchandising; all gold dust; all bills of exchange: all 
money [loaned?) lenders; all stocks in steamboats and other vessels; on 
all lands, town lots and out-lots, and on all personal property with the 
_ exception of two hundred dollars’ worth of household furniture to each 
“house holder, and, excepting libraries, agricultural implements, tools of 
mechanics, the property of all literary institutions, together with public 


buildings and other property belonging to the territory; on each ferry ° 


kept by authority of law, not less‘than two nor more than one hundred 
dollars per annum; on each license for hawking wooden, brass or any 
other kind of clocks, not less than one hundred nor more than three 
hundied dollars; on each license to keep a grocery, not less than two 
hundred dollars, and no tavern keeper shall be permitted to retail spir- 
iftous liquors without a grocery license. 

Src 2. That the probate court shall, annually, at their regular ses- 
sion in September, or so soon thereafter as the assessment is filed, levy 
a per centage on all real and personal property as aforesaid, sufficient 
when added to the amount that will probably be received by the county 
from other sources of revenue, to defray the current expenses of such, 
county and to lquidate its debts for the year And the probate court 
may annually levy a poll tax, not to exceed one dolar, to be paid in 
money or county orders, on all male citizens over the age of twenty- 
one, and under the age of fifty yems. 

Sec. 3 There shall be elected, by the qualified electors of the sev- 
eral counties in this territory, at the general election, a county assssor; 
and every such election shall be conducted in all things according 
to the Jaws regulating the election of other county officers, 

Sec 4 The clerks of the probate courts shall deliver to fhe persons 
thus elected immediately after their election a certificate under the seal 
of the probate conrt 

Sec, 4 If no person be elected assessor, or if the person elected fail 
to take the oath, and enter into the bond required of assessors, on or be- 
fore the first Monday of July after his“election, or after the time at 
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whieh such assessor ought to have becn elected, or if at any time there 

be a vacancy im the office of assessor, the probate court shall immedi- 
ately appoint an assessor for that year, and in default thereof, the clerk 

of such court shall make such appointment in vacation 

Sec. 6, When an assessor shall be appointed by the court, or by the 
clerk of such court in vacation, the clerk shall deliver to such person, ~ 
so appointed, a certificate of his appointment, under the seal of the . 
court. ° 

Sec 7. Such assessor shall, within ten days after receiving a cértifi- 
cate of his election, or appointment, enter into bond, with sufficient se- 
eurity, to the Territory, to the satisfaction of the court, or’the clerk if 
appointed in vacation, in a sum not less than five hundred dollars, con- 
ditioned for the faithful performance of the duties of his office, which 
bond shall be deposited in the office of the clerk of the probate court; 
and also take am oath, or affirmation, to be administered by the clerk of 
the probate, court, and endorsed on the back of his certificate of ap- 
pointment, faithfully to discharge the duties requned of bim by law. 

Sec. 8 That immediately after the election and qualification of each 
assessor, he shall commence assessing all the taxable propeity, subject 
to taxation, within his county, and shall deliver to the probate court, on, 
or before, the first Monday of September thereafter, a full and ce 
assessment roll. 

Sec. 9. The assessor shall give a full deseription of all tawn lots in 
his county, as laid down in such town plat, the number of lot, or pait 
thereof, and valuation of the same, and all town lots not given m by the & 
owners, 1t shall be the duty of the assessor to returm the same as non- 
resident land, 

Sec. 10 AN town lots and personal property shall be taxed accord- 
ing to rts true value ın cash, to be determined by the assessor, and it 
sliall be the duty of the assessor to value al] improvements on claimed 
land unsold, as personal property, and charge the same to such claim- 
ants; and that all grain, in stacks or cribs, of corn or pork put up for 
tamily use, and all other necessaries of like nature, shall be exempt 
frort taxation- provided, that all keel and flat boats, and all whari 
beats. shall be taxed according to their real value in cash. 

Src, 11. That any assessor may, at his discretion, swear any person 
to grve a true account of his or her property in this territory according 
to the best of his or her knowledge and belief, and should any person 
or persons, when so-required, refuse to testify, as aforesaid, such as- 
gessor shall ascertain the taxable property of such person or persons, 
from the best information to be derived from. other sources, and the _ 
person, oy persons, so refusing to testify shall pay te such assessor the 
sum of ten dollars fer extra trouble, which sum may be recovered as 
other debts, by motion before any court having competent jurisdic- 
tion, 
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Sec 12, That the clerk of the probate court of each county, shail 
prepare blank forms for each assessor, sufficient for his assessment, 
ruled in complete order, which rol] shall be ready to be delivered te 
each assessor, on or before the fifteenth day of July in each year, for 
which the county shall pay for papers and ruling ten dollars per quire. 
Said form shall be as follows. 


NAMES 
OF TOWNS 


sort, [oe] tant | Re [mace | ro | woe. fro 
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| 
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Sec, 18. That whenever any assessor shall discover, during his as- 
sessment, any town lot, or personal property of any kind, subject to 
taxation, that was omitted by his predecessor, he shall enter the same 
upon his roll, and the name of the person to whom 1t belongs, 1f known, 
and the said property shall be taxed and collected as though it had 
been assessed the preceding yeai, and paid into the county treasury. 

Sec. 14. The assessor shall be allowed, as a compensation for his 
services, the sum of five dollars per day, for every day necessarily em- 
ployed in the discharge of the duties of bis office, a return of which he 
shall make to the piobate court under oath said compensation to be 
paid out of the county treasury of the proper county, as other moneys 
are paid; and if afterwards ıt should appear that any of the assessors 
have failed to make a complete and full assessment, the probate court 
may deduct from his per diem, such amount as it may deem reasonable 
for such failure, and if such assessor have 1ecerved his pay for such 
assessment, he and his securities shal] be Nable on their bond for the 
amount of such deduction 
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Sec. 15, That it shall be the duty of the clerk of the probate court 
to calculate and carry out the territorial tax on the total amount, as 
returned by the assessors: which rate shall be the half of the [one?] 
mill on the dollar; and it shall be the duty of said probate court, at its 
regular session in September, as before mentioned, to fix the percentage 
for county revenue; and such percentage as the court may fix upon shall 
be recorded, which shall govern said clerk in making out the calculation 
for county reyenue for county purposes. 

Src. 16. That immediately after the return, acceptance, and filing 
of the assessment rolls, the clerk shall calculate and carry out fhe 
amount of taxes opposite to the specified property charged with taxes, 
and shall, within twenty days after the filling of the same, make out 
and deliver a certified statement of thè amount, as exhibited by said 
assessment rolls, to the treasurer of the county. 

Sec. 17. That it shall be the duty of the probate clerk, within 
twenty days after filing the assessment rolls, to make out two copiés of 
the same, with the names of the owners of the property therein assessed 
arranged in alphabetical order, under the seal of the probate court, 
in the name of the teiritory, directed to the sheriff of said county, 
commanding him to collect the taxes, charged in said duplicate, by de- 
manding payment of the persons therein charged, at the most usual 
place of residence, or in any other place-where they may be found, on 
or before the: first Monday in October next ensuing, and on receiving 
full payment of the amount due from any person he shall give a receipt 
in full for the amount paid, in words at full length, and for what year, 
and further shall specify the number of lots so charged; and after 
once demanding payment, as aforesaid, he may, at his discretion, ad- 
vertise and appoint times when he will meet each person in their re- 
spective townships, or precincts, to receive taxes. 

Sec. 18 As fast as any sheriff shall collect any moneys due the 
county, he shall pay the same to the county treasurer monthly, and 
take his receipt therefor; which receipt shall be a sufficient voucher for 
the probate court to cancel the‘amount of said assessment rolls, standing 
charged against the sheriff, on the books of the probate court. 

Sro. 19 That any sheriff, in case of gioss assesgpent of taxes upon 
any lot, upon application of any claimant, or owper'ot any part thereof, 
either divided or undivided, to pay such part as he may be entitled 
to pay, such sheriff shall receive the same: prowded, the owner shall 
specify by a mab, or memorandum of the survey, and, the balance af 
such tax and interest shall be a Hen on the remainder of such land. 

Sec.,20. If the taxes are not paid to the sheriff on demand, he may 
proceed to collect, by distress and sale, of the goods and chattels of 
the person, or persons, so charged, by giving ten days notice of such 
gale, the time and place, and what property to be sold: such notice 
shall pe set up in four of the most public places ın the county, 

Sec. 21. If no goods and chattels can be found, out of which to 
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make the taxes charged on town lots, the sheriff shall give notice in 
some weekly newspaper published in his county, or if nd such paper 
be there pyblished, then in e county nearest thereto; also by put- 
ting up four written notices, in the most public places in the county, 
one of Which shall be on the court house door, and it shall particularly 
set forth each town Jot intended to be sold, at Jeaat four weeks previous 


' to the day of sale, which shalt take place, annually, on the third Mon- 


day in february, notifying all whom it may concern, that he will on 
the thifd Monday in ‘February, next ensuing, the date of such notice, 
com ce selling at the court house door, all and singular the town 
lots in said county, on which the taxes due, for the year, or years, are 
not paid by suid day, and that such gale will continue from day to day, 
between the hours of nine o'clock of the forengon and four in the after- 
noon of each’ day, until all are offered for sale. r 

Sec. 22 The sheriff shall file with the clerk of the probate court, 
the verification of the printer, that the advertisement above described 
has been published for the length of time required by law in said news- 
paper, . ' 

Sec. 23, That after he has filed evidence of the publication of the 
notice réquired in the preceding section, the sheriff shall proceed in 
pursuance thereof, on said third Monday in February, between the 
hours of nine and four o'clock of said day, to expose to sale each and 
avery town. lot'on which the taxes are not pald, by the description and 
number by whith they are designated on the-duplicate, for the taxes 
and interest due thereon, and the cost for advertising and selling the 
same, or so much thereof as will sell for the amount due and chargeable 
thereon, to the highest bidder for ready cash. Such sheriff shall con- 


tinue from day to day, between said hours, to expose the said lots to. 


sale, unth al] shall be duly offered 


Sec. 24, That when any lot of land, or part thereof, shall he sold 
for the non-payment of taxés and costs, the sheriff shall execute’to the 
purchaser a certificate of purchase, in the name ‘of the Territory of 
Oregon, of the lot of land so sold, as aforesaid, which certificate shall 
vest in the person to whom it is given, all the right and title of the law- 
ful claimant of the game. No sale of lots shall be valid under this sec- 
tion, if the tax for which the sames sold shall have been paid prior to 
such sale, and the sherliff’s receipt shall be evidence of that fact: 
provided always, that when the lot of minors, insane persons, or per- 
sons in’ confinement, and feme sole. be sold, the same shall be re- 
deemable within one year after such disability shall have been re- 
moved. 


Sed, 25. That all town lots which shall not be sold as above provided,‘ 


and the taxes charged thereon still remain unpaid, such taxes and 
charges shal} bear an interest, at the rate of six per centum per annum, 
until paid; and the probate court before the duplicate of the succeed- 
ing year is made out, shall examine the delinquent list, returned 
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_ the payment enforded by distress and sale of goods and chattels, and-in 
„nke manner the, sale of lo{s,.or paft thereof, and the person to whoin, 
‘and the sum for “aphioh the same were sold; also the taxes ‘retnainiug 


` shall bé verified by affidavit of the sheriff, to be taken before the clerk 


-the provisions of-this:act, or other illegal and fraudulent act of such 


' gre. 28. That it shall be the duty of the probate clerk of the sev? 


_ construed as to authorise any sheriff to collect taxes, by him returned 
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by the sheriff, and strike from a all lots, on which the taxes had been 
paid, and correct añ manner errors ‘which may exist, and see that 
the clerks make dug re Th of Buch corrected list of former years which 
they shall.annex. to th new duplicate next after its correction, and if 
any remain unpaid, She same shall be collected by the sheriff of the 
current year, as hérg betore directed,” 


Sec. 26. That: tass are ħeréby made a lien on town lots upon which 
they may be due; in‘ whose hands such Jots may come; and when any 


* goods and chattels are sgid taxsatisfy the ‘payment of any tax, the sheriff 


shall apply it to. that purpose, and should there bê any over nyu he shall, 
refund the: samé to the owner. 

Sec. 27, The ‘sheriff in his return to the precept iintindi, gball: 
state fully and distinetly, the payment made by way of credit to the 
property charged où the transcript of the assessment rolls, as aforesaid, 


x 


unpaid, ‘designating partiotlarly the lots remaining unsold,’ the names 
of ‘persons ‘delinquent; ix: the payment of other taxes,-and the tax or 
property with whith he is" charged, and the cause of faalure to enforce 
payment, as commanded’ in the precept, and such other matters as are 
provided by this act to be by him done, and the truth of such return 


of the prohate cotfrt and if any individua] shal] be injured, or sustain 
any damage by a false “yeturn of any sheriff, made to any precept under 


sheriff, such individual or indjyiduals,supon suft to be brought against 
such sheriff, and his securities, upon their bond for his or their use, 
shall recover treble damages and full costs 4nd charges. 


eral counties to make out four copies of the Hst of delinquents, as re- 
turned by the "sheriffs ‘of their several counties, one of which they shall 
put up in some conspicuous place in their office, and shall keep the 
same up for twelve months, and cause the other three to be posted up in 
the most public places in the county, within ten days after receiving 
said return: provided, however, it shall be lawful for any sheriff, to proa- 
ceed by distress and- sale of goods and chattels, to collect any taxes re- 
turned delinquent, within twenty days after making such return 

Sec. 29. That sheriffs shall have power to proceed in the collection 
of taxes due them tor two years from the time at which they were bound 
to pay over to the county in each year, in the same manner they would 
have done during their term of office, but this provision shall not be so 


as delinquent, after receiving credit therefor. 


Sec. 30 That each sheriff is required to assess a county and terri- 
torial tax on all town lots, and personal property, that may not have been 
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asséssed, ańd, at the PATHS time he makes return of the precept, and list ~ 
of dghnduents ax ‘required or “this act, shall make out and verify by af- : 
Adavit, a ist,of property, ‘by him assessed, and the taxes collected there- P s 
on, and! Hó ‘allowance aha be made tp any sheriff, on his delinquent 
ast, by the probat court, ‘until he shall have complied with the forego- i 
“ing requisition: and, it shall be the duty of the-clerk to publish a list of a 
_ the unasseused property, that has been assessed, and "taxes ep)lectell 
` thereon, hy ‘the sald sheriff; the sare manner and at the same. time m 
-that he publishes the delinquent list * 

n Sec, 81, That when the sheriff discovers that any town lot has heen 
assessed more than oncs for the sate” year, bé shall-credit the tax only — 
really due, and make return of the balance ‘ as illegally assessed, and 
in all cases when too, much personal property has been, through mis- ~- 
take, charged by the assessor, the sheriff may remit the excess of tax t 
and report the same with the fHegal assessment, the name of the person - 

and property illegally assessed, and the same shall be verified by, aff 

davit, and filed with the clerk before ıt shall have any effect: 7 : 


Sec, 32. That any person injured by ithe heglect of anys deceased 
sheriff to enter credits for taxes paid on the transcript aféresaid, shall 
have redress by action on such sheriff's hond for the damages thereby 
sustained; ‘and if any.person charged with taxes on thé duplicate of the 
deceased sheriff, and shall have no evidence of payment of said tax, he 
shall produce the sheriff’s receipt of such prior sheriff; and’ his succes: 
sors shall not be charged therewith, but shall take up such receipt, and ` 
give his own in Heu thereof, dnd return the same with said receipt, and 3 
the gmount shall be recoverable as before provided. > 

Sec, 33. The sheriffs of the several counties in this terntéry, are re- 
quired, and it is hereby made their duty, to pay. to the county treasurer _ 
of their counties, the whole amount of taxes charged against them in ° 


said duplicate, on, or before, the first Monday in January, in each year, ~ F 
and 1f there be any deficiency in the amount thereof, they shall account 
for the same by producing to the probate court a certified statement, to r 


be made by the clerk, attested by his signature and official seal, of the 
amount of the delinquencies in the payment of taxes, specifying the 
name of the pérson and property, or tax, for which he is delinquent as 
appears from such sheriff’s return to the precept. 

Sec 34. That it is made the further duty of the clerk to make out 
such statement and certificate, and calculate the amount theredf, and 
if the amount of such certified statement of delinquencies, and the treas- 
urer's receipt for the payment aforesaid, wilt balance the charges on 
the books of the probate -court,, they shall give him a Po for the . 
amount ot such taxes 

Sec, 385 Each sheriff shall be entitled to the following fies for his 
services. seven per centum on all taxes by him collected, except by = 

` distress, then three per centum in addition, and on town lots, fifty cents 
on each cepeticait 
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sessed in his county, at the time required by this act, it shall be the 
duty of the probate court, forthwith, to charge, in the account against 
* such sheriff, ten per centum damages on the amount of the balance due 
from such sheriff, on account of such taxes, for such delinquency: and, 
unless the said debts and damages, and the interest thereon, be paid to 
i the treasurer of the county, the probate court shall cause suit to be com- 
menced against such sheriff, and his securities, on their bond, for the 
debt and damages due as aforesaid, and the said amount għall bear in- 
: terest from the day at which payment was to haye been made, at‘the 
rate of twerity per centum per annum, until paid: and, upon the trial of 
any such suit, the stated account of the sheriff against whom the suit is 
brought, certified, by the clerk of the probate court, as truly transcribed 
from thé account current against such sheriff, on the books of the 
probate court, authenticated by the seal of the court, shall be conclu- 
sive evidence of the amount agdinst such sheriff and securities, nor shall 
such sheriff, and his securities, be permitted to set off, or alledge, | in, 
payment of sych demand, any payment or claim of credit, unless, the 
same has been first presented to the probate court and been allowed or 
rejected by it, or, the same could not by using due diligence have been 
presented to said court for their determination thereon to be had. before 
trial of such suit, - 


Sec. 37. If any sheriff shall fail to return the precept and duplicate, 
as hereinbefore directed, or shall make a false return thereto, the judg- 


i 
a Sec. 36. If any sheriff shall fail to make settlement of the taxes as- 
: 
I 
| 
ł 


probate court againet such sheriff and his securities, shall be for the full 
« amount of the taxes for the county and territorial revenue, as contained 
in said duplicate, together with damages and costs:—Proimd>-d that the 
probate court may extend the time to a day certain, to be fixed, that safd 
sheriff may make return without fail, conforming in all respects with 
the provisions of thie act. It shall be the duty of the prosecuting attor- 
ney-in the proseciition of [to prosecute sheriffs under?] this act, when 
requested, and to give advice and counsel concerning the revehue, | 


\ 

4 

} - Sec. 38, That if any officer shall neglect, or refuse, to perform, the 

| } » duties imposed upon him by this act, ha and his securities shall forfeit 
ie « and pay to the county not less than one hundred dollars for as of- 

j “ fence, besides all damages which may be sustained by the county, or 
os any individual, in consequence of such violation of his duty; the ‘said 

t * penalties to be adjudged within the Mmitatio¥ aforesaid, by the its 
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: before whom the adjudication shall be had, and to be recovered, 
i. costs of suit, in an action to be brought upon the official bond of such 
: officer. 
Src. 39. That all bonds directed to be taken by this act, al be 
G made payable to the probate court, and all suits brought thereon shall 
tt -be prosecuted in the corporate name of the probate court, on the citation 
AE of such pergon, or persons, and their several rights may be presented in 
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the game suton such bond, and one judgment entered thereon, which 
shall be no bar to other rights, but the probate court, or, any other per- 
son having right thereto, may have the defendants to such judgment 
again summoned by scier. facias, to show causé why execution should 
not be awarded on such judgment, for the debt and damages supposed 
to ‘be done, owing, or belonging to the party complaining, as often as 
such right may accrue 

Src. 40. That any officer withholding the payment of any moneys 
belonging to the county, or the territory, after the same shall be de- 
manded, or become due, shall be liable to pay five per centum in dam- 
_ ages, and twenty per centum interest; per annum, from the date of such 
' defalcation, to be 1ecovered of such officer and his securities, or either of 
them, by action as in other cases; and the accounts in favor of the 
county, in all cases of the trial against all and every person, or persons, 
charged on the books of the probate court, and certified to be true by 
their clerks, as above provided in cases of sheriffs, and authenticated by 
their seal, shall be evidence in all cases of debtors, of the charges 
therein stated, to put the defendant upon his defence to the demand. 

Sec, 41. That no pedlar shall be permitted hereafter to vend, sell, or 
retail, at private sale, any goods, wares and merchandise, without first 
haying obtained a heense, for that purpose, from the probate court of 
the county in which said pedlar may intend to-offer said goods for sale, 
and paying such sum.as the probate court shall assess, not less than ten, 
nor more than one hundred dollars per be e or at the same rate for 
a shorter period; and if any person, or pérsons, shall peddle any goods, 
wares or merchandise within any county{in this territery, without first 
Having obtained a license for this purpo¥e, any such person, or persons, 
sb offending, shall forfeit and pay any sum not exceeding two hundred 
dollars, nor less than fiffy' dollars, to bf recovered by action of debt in 
the name of the probate court of the proper county, for the use of said 
county, before any justice of the peace, or any court of record having 
jurisdiction the.eof. 

Src 42. That no person, or persons, applying for a license, or per- 


mit, shall be entitled to the same until he, she, or they shall Me, with , 


the clerk.of the probate court, a repeipit from the county treasurer for 
the amont ordered to be paid by auch applicant, or applicants, agree- 
ably to the provisions of this act, ahd such receipt shall be charged in. 
the account against said treasurer, ibon the books of the said court: 
Sec. 43, That it shall be the en of the probate court, of each and 
every organized county in this territory, when they levy the county tax, 
to levy in addition thereto, a tax of ane half mill per cent, on ali tax- 


able property within this territory, territorial purposes, which shall ° 


be collected in the same manner, and at the same time, that the county 
tax is collected, and by the same officer. 


. SEO. 44, That when said tax is colectec, it is hereby made the duty ` 


of the collectors of said tax to pay the same into the county treasury of 
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the county, there to remain subject to the ordér of the territorial treas- 
urer; and it ıs hereby made the duty of the said sheriff, to take dupli- 
cate receipts for the sante, one of which they shall transmit by mail, or 
other safe conveyance, to the territorial treasurer, and the other they 
shall keep as a voucher for their own safety. - J 

Sec. 45 That it shall be the duty of the auditor of “pubhe accounts, 
sa soon as he shall have received a capy of the assessment roll from the 


. Clerk of the probate court of any ‘cqunty in’this territory, ta open, any 
-account with the sheriff at such county, in which he shall-charge: such, 
“sheriff with the amount of territorial, tax, whieh shat appear ‘trom: the! 


said copy of the assessment roll to have been, assessed in such county, 

Sec, 46. That nothing X ‘thig act shall ,be ad ponstrned, as to relin 
quish to any of the counties, in this territary, any “portion of the tax 
heretofore assessed in sad; counties, ‘for county, ‘ot territorial purposes) 


by any law, or laws, heretolore im force.on that subject; and íf any shert. 


iff, county treasurer, or other oficer’ this territory, who sha} have 
heretofore received any, pam of the tetriforial revenue, and shall ae 


neglected, or failed, to account far, or pay over the same, aceording ta, 


the laws heretofare passed, # shall be the duty of the anditor and prose 
cuting attorney of the proper district, ta proreeti: against Such officer; 
and his securities, in Uè manner as provided in seetian forty first, foy 
proceeding against delinquent, sheriffs and their securities. 


See. 47. ‘That whenever a clerk of the probate court of any oat 
o 


a 


4 


in this territory shatF neglect! or refuse, to transmit to the auditor 
shall be the duty of the auditbr—before the next term of the diatric 
court to be halden in’and for such caunty—to give notice to the proge- 
cuting attorney of the judicial district in which guch county may be sit- 
uated, of such neglect or refusal, and it shall be the duty of such pros- 
ecnting attorney te apply to the said district court, dn the first day o 
the next term thereof, for a writ of mandamus under the seal of sa 
court, directing such clerk, forthwith, to transmit such capy to the a aye ii 
tor, as aforesaid, or show cause why, hy the fourth day of the.same 

of said court, he has failed“to do so, according to the provisions of this 
act, and if it shall appear that such failure has been occasioned by care- 
lesgness or wilful negligence, he shall pay the casts of such. sheriff, 
[suit?] together with a fee of five dollars tar the prosecuting net 


Sec. 48. If the sherif of any cobnty 1 this territory, ‘shall neglec 
ar refuse, to account for, and pay aver to the territorial treasurer, on o 
before the first day of February, in each year, any, or all of the taxes, 
with which he shall stand charged‘by the auditor, it shall be the duty 
of the auditor, forthwith, to give nétice theredf to the prosecuting Attor- 
ney of the district in which such county may he situated, and it shall 
be the duty of ‘such prosecuting attorney to commence suit, immediately, 
agast such sheriff, and his sechrittes, upon his official bond; rand 
the certificate of the treasurer, countersigned by the auditor, shall He 
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sufficient evidence to put such sheriff and his securıties, upon the proof 
of stich settlement and payment; and whenever judgment shall be ren- 
dered -against such sheriff, and his securities, by virtue of the provi- 
signs of this section, the damages assessed shall be for the amount found 
die, and unaccounted for by such sheriff, together with twenty per 
cent interest thereon, from the time such payment should have been 
made, until such judgment shall be, satisfied, and, the said prosecuting 
attorney shall be entitled to ten per cent, of the amount of such dam- 
ages and interest, to be paid out of the proceeds thereof, as a conipensa- 
tion for his services: Provided—that in all cases when persons against 
whom territorial taxes haye been assessed, shall have become insolvent, 
or shall have removed out of thè county, before the said tax could, by 
due diligence have been collected from them, it shall be the duty of the 
sheriff to make out a list of such delinquents, together with the amount 


of territorial tax assessed to each, which shall be‘verified by the affi-. ` 


davit of such sheriff, and filed with the auditor, whose duty ıt shall be 
to credit such by the amount of such delinquent list. > 
¢ Sec 49. That no sheriff or other collector, county treasurer, or other 
offiker authorised to collect or receive any part of the territorial rev- 
enue, by virtue of this act, or any act heretofore passed for the collec- 
tion, ang receiving of the territorial revenue, shall hereafter be allowed 
to purchase any warrant issued by the auditor, or any draft heretofore 
issued by the territorial treasurer, with a view of paying the same into 
the territorial treasury, in lieu of money collected, or received, on ac- 
count of the territory. And it ıs hereby made the duty of the territorial 
treasurer, to refuse to receive from any officer, authorised to collect or 
receive any part of the territornal 1evenue, any warrant, draft, or evi- 
dence of debt against the territory, hereafter purchased by such officer, 
and offered by him in payment to the territorial treasurer, in heu of 
money collected or réceived on account of the territory. 

Sec. 50. No part of the territorial revenue Gollected in pursuance 
of this act, shall be applied to the existing. indebtedness of the late pro- 
visional government, nor shall any territorial order, scrip, or warrant, 
of the late provisional government be received in payment of territorial 
tax, until otherwise provided for by Jaw. 
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ARTICLE I. 


OF THE ELECTION, POWERS, AND DUTIES OF JUSTICES OF © 


ns THE PEACE. 


Sec. 1 Be ıt enacted. dc, The qualified vòtèts of each township 
organized by law in this territory, shall, at the time and place of hold- 
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24 JUSTICES OF THE PEACE, 


ing the annual township elections, elect the justices of the peace for — 


their respective townships. 

Sec. 2, The qualified voters of each election precinct in every county 
not divided into organized townships shall at the time and place of 
holding the annual election for the choice of county officers and mem- 
bere of the legislative assembly, elect the justices of the peace for their 
respective precincts, And if, in any such county, the boundaries of the 
election precincts are not already established, it is hereby made the 
duty of the board of commissioners to establish and make known such 
houndarigs in such manner as they may deem proper. ' 

Src. 3. Each justice of the peace shall hold his office for the term 
of two years, and until his successor is elected and qualified. 


Sec. 4. Each justice of the peace shall reside in the township or - 


precinct for which“he was selected during his continuance in Office, 

Sec. 5, Every justice heretofore elected and qualified shall continue 
to act until his term of office expires, and until his successor shall be 
duly elected and qualified, 


Sec. 6. The election of justices of the peace shall be conducted as- 


other élections, and the returns thereof made within nine days after the 


election, to the clerk af board of commissioners of the proper county, - 


who shall open and count the same in the presence of two justices of 
the peace, and determine from the returns who are duly elected, and 
shall issue certificates. of election accordingly, which certificates may 
be in. the following form: 9 


TERRITORY o? OREGON, a 
> 
County. 


T hereby certify that at an election held on the day of —— in 
the year in the township (or precinct, as the case may be,) of 
in said county, A, B. was duly elected a justice of the peace. 

In testimony whereof I, haye hereunto set my hand ‘with the seal of 
the board of commissioners hereto affixed, this - day of 
in the year Signed 


C. D., clerk of the board of commissioners for said county, 


Sec. 7, Every person elected a justice of the peace shall, within 
twenty days after receiving his certificate, take and subscribe the fol- 
lowing oath: I, A. B. do solemnly swear (or affirm, as the case may 
be,) that I will support the constitution of the United States, and the 
Jaws of this territory, that I will administer justice without respect to 
persons, and faithfully and impartially discharge and perform all the 
duties incumbent upon me as a justice of the peace, according to the 
best of my understanding. ` 


Signed A. B. 


gr 
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i 
TERRITORY OF Okecox, : 
; County. 
Subscribed and sworn to before me this day of 18—. 
Signed C. D., clerk of the district court of said county. 


Or as the case may be, any other person authorized to administer oaths, 
which oath shall be endorsed on the back of the certificate of election, 
and together with the certificate filed in the office of the clerk of the 
district court of the proper county, and every person elected a justice 
of the peace shall, at the time of filing his oath of office with the clerk, 
enter ihto bond to the hoard of commissioners of the proper county, 
‘with good security, to be, by the said clerk of the district court, ap- 
proved in the sam of five hundred dollars. Conditioned that he will 
faithfully pay over all money that may come into his hands by virtue of 
his office as justice of the peace, said bond may be in the following form: 


Know all men by these presents, that we, A. B, G. D. and E, F, are 
held and firmly bound unto the board of commissioners of the county 
of in the Territory of Oregon, in the sumi of five hundred dol- 
lars, for the payment of which we jointly and severally bind ourselves. 
Sealed by us, and dated this day of A. D. 18—., 

“Whereas, the said A. B. has been duly elected a justice of the peace 
in and for the township (or precinct, as the case may þe) of 
and county of in said territory for the term of two years from 
the day of in the year 

Now the condition of the above obligation is such, that if the said A. 
B. shall well and truly pay over, according to law, all moneys which 
may come into his handa by virtue of his said office, then this obliga- 
tion to be void, otherwise to be and remain in full force. 


Signed i A. B, Seal 
X C.D, Seal. 
i E. F, Seal. 
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Said bond shall be filed in the office of the clerk of the district court, 
and any persah aggrieved by a breach of the condition thereof, may 
either by guit upon the bond or by motion in the district court of the 
proper county, have judgment against the justice and his securities for 
such sum as he may show himself entitled to, and with costs and ínter- 
est thereon at the rate of fifty per cent, per annum, and upon any such 
judgment. on stay of execution shall be dllowed. 

Sec, 8 No person shall be eligible to the office of justice of the 
peace, who is not a citizen of the United States, and who has not been 
a resident of the county in which he.is elected six months next before 
his election. 

Sec. 9. No sheriff, coroner, or clerk of any district court shall hold 
the office of justice of the peace. 

Seo, 10. When a township or precinet shall be divided, and any 
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justice of the peace of the original township or precinct, shall fall into 
the new township or precinct, he shall continue to discharge the duties 
of a justice of the peace until his term of office expires. 

Sec. 14. All vacancies existing in the office of the justice of the 
peace, whether happening by death, resignation, or otherwise, may be 
filled by appointment, by the board of commissioners of the proper 
county; every person, So appointed, shall hold his office until the next 
election, and is required to qualify in the same manner as if he had 
been elected to the office of justice of the peace under the provisions 
of this act. 

Sec. 12. Every person eligible to the office of justice of the peace, 
who has received a certificate of election or appointment, and who has 
taken the oath and given the bond prescribed by law, shall be deemed 
a legal justice of the peace, 

Sec. 13. Whenever a justice of the peace shall resign, move out of 
the township or precinct for which he was elected or appointed, or be 
otherwise disqualified, he shall immediately thereafter deliver to the 
next nearest justice of the peace, in the same township or precinct, all 
dockets, records, hooks, papers and documents appertaining to his office, 
or relating to any suit, matter or controversy, committed to him in his 
official capacity; and in case of the death of any justice of the peace, 
his legal 1epresentative, within twenty days after the issuing of letters 
testamentary, or of administration, shall hand over the records, and all 
papers relating thereto of his testator or intestate, to some neighboring 
justice of the peace of the township or precinct wherein the deceased 
hved and executed his office. 

Sec, 14. Every person whose duty it is to comply with the requisi- 
tion of the next preceding section, shall forfeit and pay, for the use of 
the county for every three months neglect to comply, the sum of fifteen 
dollars to be recovered at the suit of any person. 

See. 16. The jurisdiction of justices of the peace shall be co-exten- | 
sive with their respective counties. 

See. 16. Justices of the peace shall have power— 

‘Firs, Jointly and severally to cause to be kept all laws made for the : 
preservation of the peace. 

Seconp. To cause to come before them, or any of them, persons who 


shall break the peace, and commit them to jail, or bail thermas the case 


may require. ` 

Trump. Ta arrest and cause to come before them persons who at 
tempt to break the peace, or who are not of good fame, and compel 
them to give security for their good behavior, te keep the peace, or, 
both, 

Sec. tT. If such persons refuse or neglect to give security, they may 
be committed until they find the same, at the discretion of the court, , 

Sec. 18. Every recognizance so taken for the keeping of the peace, 
or for good behavior, or for both, shall be certified to the next district 
court of the county. 
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Src. 19. In the following cases, and no other, a justice of the 
peace may punish, as for contempts, persons guilty of the following 
acts: 

Frest, Disorderly, contemptuous, and insolent behavior towards such 
justice of the peace whilst engaged in the trial of a cause, or in render- 
ing a judgment, or in any judicial proceeding, which shall tend to inter- 
rupt such proceedings, or impair the respect due to his authority. 

Seconp. Any breach of the peace, noise, or other disturbance, tend- 
ing to intetrupt the official proceedings of such justice. 

Tump. Resistance, unlawfully offered, in the presence of the justice, 
to the execution of any lawful order-or process, issued. by him. 

Founta For the disohedience of any process, issued by him, requir- 
ing the attendance of a witness. 

Sec 20. Punishments for contempts, in the foregoing cases, may be 
hy fine not exceeding thirty dollars, or by imprisonment in the county 
jail, not exceeding five days, at the discietion of the justice, but no per- 
son shall remain in prison for the non-payment of a fine 

Sec, 2i. No person shall be punished for a contempt before a justice 
of the pedce until an opportunity has been given him to be heard in his 
defence, and for that purpose the justice may issue a warrant to bring 
the offender before him, 

Sec, 22. Upon the conviction of any person for a contempt, the jus- 
tice shall make up a record of the proceedings on such conviction, stat- 
ing therein the particular circumstances of the offence, and the judg- 
ment rendered thereon 

Sra, 23. Every justice of the peace who shall be guilty of bribery, 
pérjury, or other infamous crime, or convicted of a wilful misdemeanor 
in office by indictment, shall be removed from office 

See. 24, The court before whom any justice may be tried and con- 
vieted for any of the offences In the preceding section, shall enter up 
an order removing such justice from office, and from the time such or- 
der of removal shall be entered a)l the authority of such justice shall 
cease, 

Sec, 25, Justices of the peace are empowered to grant subpenas for 
witnesses in all matters submitted to referees and arbitrators, and ın all 
cases where it may be necessary for taking depositions. 

See. 26: ‘ Every justice of the peace is authorised to hold a court for 
the trial of all actions in the following section enumerated, and to hear, 
try, and determine the same according to law and equity, 

Sec. 27. Fean Of all actions of debt, covenant and assumpsit, and 
ali other actions founded on contract where the debt or balance due or 
damages claimed shall not exceed fifty dollars. 

Seconn, Attions of trespass, and trespass on the case for injuries to 
persons or to real or personal property, wherein the damage iia 
shall not exceed fifty dollars,, -.- 

Tump, Actions of detinue and replevin, when the thing demanded or 
claimed does nót exceed in jas r Atty dollars. < 
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Focrru, Actions commenced by attachment of property as herein- 
after provided, as well as for any penalty given by any statute of this 
te1ritory where the amount shall not exceed fifty dollars; and, 

Firrn. To take and enter judgment on the confession of a defendant 
when the amount confessed shall not exceed the aniount for which a 
justice 1s authorised to render judgment in action. 

Sec. 28 No justice of the peace shall have cognizance, 

Fimsr. Against an executor or administrator for any debt or demand 
due from the testator or intestate, nor 

Secoxpv. Of any action of slander, malicious prosecution or false im- 
prisonment; nor Z 

Tumo Of any action where the title tọ lands and tenements shall 
come in question 

Sec, 29. -Every action cognizable before a justice of the peace, in-' 
stituted by Summons or warrant, shall be brought before some justice of 
the county, either, 

First, Wherein the defendané resides, or 

Sxconp. Wherein the plaintiff resides or the defendant may be found; 
but if the defendant in any action is a non-resident of the county, 
or has absconded from his usual place of abode, the action may be 
prought before some justice of any county where he may be found. 

Sec. 36. Every action instituted by attachment may be brought be- 
fore any justice of the county wherein the property of the defendant 
may be found. - 

Sec. 31. If there are several persons jointly liable to a suit, residing 
in different townships in the same county, the suit may be brought in 
either, against all such persons. 

Sec. 32. Whenever there shall be no justice of the peace within the 
township where any suit cognizable before a justice ought to be brought, 
or whenever all the justices of such township are interested in any suit 
or otherwise disqualified by law from trying the same, every such suit 
may he brought before some justice of any adjoining township of the 
same county, 


i 


ARTICLE IY. 


Src, 1. Every justice of the peace shall keep a docket in which ne 
shali enter ` 

Frest. The titles of all causes commenced before him, ` ny 

Secor The time when first process was issued against the defend- 
ant, and the particular nature thereof. 

Tamro. The time when the parties appeared before him, either with- 
out process or upon the return of process. - 

Fourrn, A brief statement of the nature of the plaintiff's demand and 
the amount claimed, and if any set off was ae a similar statement 
of the set off and the amount claimed 


“4 4 
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Fırt. Every adjournment, stating at whose request and at what 
time. 

Sixtu, The time when the trial was had, stating whether the same 
was by jury or by the justice. 

SEVENTH, The verdict ofthe jury and when rendered. 

EiauTu. The judgment rendered by the justice, and the ime of ren- 
dering the same. 

Ninra, The time of issuing execution, and the name of the officer to 
whom delivered, and an account of the debt, damages and costs as ine 
same was endorsed on the back of the execution. 

Textu. ‘Fhe fact of an appeal-having been made and allowed, ‘end 
when made and allowed m 

Sec. 2. The several items in the preceding section enumerated, to- 
gether with all other entries specially required by this act to be made in 
jthe docket, shall be entered under or opposite to the title of each cause 
to which they respectively relate, and in addition “thereto the justice 
may enter any other proceedings had before him in the cause, which he 
shall think it useful to enter in such docket. 

Sec. 3. Suits may be instituted before a justice either by the yolun- 
tary appearance and agreement of the parties or by process, and the pro- 
cess for the institution of a suit before a justice shall be either a sum- 
mons or warrant against the person, or attachmefit against the property 
of the defendant., 

Sec. 4, In all cases to be tried before a justice of the peace the plain- 
tiff when he commences his suit shall set forth ın writing, and file with 
the justice before the suit ig placed upon the docket or process issued 
thereon, A plain statement of his demand or cause of action. 

Sec. 5, Whenever the plaintiff is a non-resident of the county, the 
justice may require of him security for the costs before the institution 
of the suit, and whenever a suit has been commenced by any person, 
whether a resident of the county or not, the justice may in his discre- 
tion, on the application of the defendant order the plaintiff to give se- 
curity for the costs, and if the plaintiff refuse to comply with the order 
the justice shall dismiss the suit. 

Sec. 6. Hf any suit or set off be founded upon any Jost or destroyed 
instrument of writing, the party relying upon such lost: “instrument shall 
be required upon the trial or hearing of the cause to prove such loss or 
destruction, either by his own oath or by other competent testimony, 
and if upon such trial or hearing it appears that the same was intention 
ally put away or destroyed, the demand or set off founded upon such 
instrument shall be rejected f Se Se 

Sec. 7 All process issued by justices of, the peace shal} run “in the 
name of the United States of America,” be dated on the day it is issued, 
and shall be signed by the justice granting, the same. 

Sec. 8. In all cases not otherwise specially provided for, the process 
in all suits shall be a summons, and every summons shall be directed to 
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any constable of the county im which the justice who granted the same 
resides, exeept when it is otherwiSe specially provided, and shall com- 
mand him to summon the defendant, to appear before the justice who is- 
sued the same, at a time and place to be named in the summons, not 
less than seven nor more than twenty-one days from the date thereof, 
to answer the complaint of the plaintiff. ' 

Sec.-9 Every summons shall be served at least five days before the 
return day thereof, and shall bé executed either, 

First. By reading’ the same te the defendant, or 

Seconp. By delivering a copy to the defendant, or 

THIRD. By leaving a copy of such summons at the usual -place of 
abode of the defendant, with some person of the family above the age of 
fifteen years. 

Src. 10. A’ justice of the peace shall issue a warrant in every case 
when he 1S satisfied from the affidavit of the person demanding the same, -~ 
that the person against whom such process is desired is justly indebted 
to plaintiff in a sum exceeding five dollars, and that said pérson is about 
to leave this terntory or move his property out of the same before judg- 
Ment can be obtained, or otherwise abscond so that the process of the 
court after judgment cannot be executed. 

Sec. It. A warrant shall be served by arresting the defendant and 
taking him before the justice who issued the same; but if such justice 
be on the return thereof absent or unable to try the cause, or if it be 
made appear to the justice by the affidavit of the defendant, that said 
justice is a material witness for the defendant in the cause, or is of near 
of kin to the plaintiff in suit, stating therein the degree, the constable 
shall forthwith take the defendant to the nearest justice of the same 
county, who shall take cognizance of the cause and proceed therein as if 
the warrant had been issued by himself. 

Src. 12, When a defendant is brought before a Justice on a warrant, 
he shall in no case be detained longer than twenty-four hours from the 
time he shall be brought before the justice, unless within that time the! 
trial of the cause has commenced, or unless it haa been delayed at the 
instance of the defendant 

Sec. 13. Every justice issuing any proceas authorised by this act, 
upon being satisfied that such process will not Ge executed for want of 
an officer to be had in time to execute the same, may empower any suit- 
able person not being a party to the suit, to execute the kame by an en- 
dorsement on the process to the following effect: At the request. and 
risk of the plaintiff (or defendant, as the case may he,) X authorize —— 
to execute and return this writ. 


x 


E. F., Justice of the peace. 


And the person so empowered shall thereupon possess all the authority 
of a constable in relatiom to the exetution of such process, and shall be 
subject to the same obligations, and shall receive the same fees for his 
services, 
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Sec. 14. If at any time'after the commencement of a suit, the defend- 
ant pay to the constable or the Justice of the peace who issued the pro- 
cess,-the full amount of the claim and costs which may have then ac- 
crued, the suit shall be discontinued, or if it be further prosecuted the 
plaintiff shall pay all costs that may accrue after suth payment 

Sec 15 The justice before whom suit is brought, shall endorse upon 
the summons, or warrant, or writ of attachment the amount claimed 
by the plaintif€ including interest and costs. 

Sec, 16. Every constable serving any process authorised by this act, 
shall return thereon m writing, (endorsed on the back,) the time and 
manner of service, and shall sign his-name to such return. 

Sec. 17. If any constable fail to execute any process to him deliv- 
ered, and to make due return thereof, unless for good cause, or make 
false return, such constable, for every such offence, shall pay to the 
party injured ten dollars, and all damages such party may ‘have sus- 
tained by reason thereof, to be recovered by an action of debt founded 
upon this statute, and be liable to indictment for misdemeanor 

Sec. 18._ The authority of constables to serve process issued by jus- 
tices of thé peace, shall be ca-extensive with the county in which they 
are elected, 


ARTICLE Uf. 


e > 

Sec, 1. Any plaintiff in a suit, except persons under twenty-one 
years of age, may appear and conduct bis suit either by agent or other 
person 

Sec. 2. No suit shall he instituted by an infant plaintiff until a next 
friend for such infant shall have been appointed. Whenever requested, 
the justice shall appoint some suitable person who will consent thereto 
in writing, to be named by such plaintiff, to act as his next friend in 
such suit, who shall be responsible for the costs therein. 

-Sec. 3. Every defendant in a suit may appear and defend the same 
either in person or by agent, except persons under twenty-one years of 
age. 

Sec. 4 After the service and return of process against an infant de- 
fendant, the suit shall not be further prosecuted until a guardian for 
such defendant shall have been appointed. Upon the request of such 
defendant the justice shall appoint some person who will consent thereto 
in writing to be the guardian of the defendant in defence of the suit, 
and if the defendant shall not appear on the return day of the process, 
or if he neglect or refuse to nominate such guardian, the justice may, 
at the request of the plaintiff, appoint any discreet person as such guar- 
dian, and the consent of such guardian or next friend shall be filed with 
the justice, and the:guardian for the defendant. shall not be liable for 
any costs in the snit. 

Sec. 5, A party authorised to appear by agent, may appoint any per- 
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son to act as such agent, and the authority of the agent may be efther 

written or verbal, and shall in all cases when the justies requires proof, 

he proven, either by the agent himself or. by aa competent testimony, 
unless admitted by the opposite party. 

Sec. 6. Updn the return of a summons amy served, the justice abali 
wait one hour after the time specified in such -writ for the appearance 
of parties, unless they sooner appear. : 

Sec. 7 A defendant may set off any demand which he may have 
against the plaintiff, in all cases where such set off is allowed by the 
statuter of this territory, regulating set off, except in the two Iellowing. 

cases: : 

j Finest. When the demand ta be set on exceeds the jurisdiction ota 

justice's court, or 

Saopxp: When it is founded upon an instrument of writing, executed 
by the plaintiff and assigned to the defendant, and it shall not appear on 
the trial of the cause, that the assignment was made to the defendant 
previous to the commencement of the suit. 

Sec. 8. To entitle the defendant to set off any demand, he must give 
notice thereof, in court either verbal or written, before the jury is sworn 
or the trial submitted to the justice, and when the set off is founded 
upon an instrument of writing, executed by the plaintiff or his testator 
or intestate or upon an account, he must at the time of giving sach 
notice, file with the justice such instrument or a bill of the ftems of such - 
account. 

Sec. 9. If such instrument be aledged ta be loat or destroyed it shall , 
be sufficient for the defendant to file with the justice, an affidevit simi- | 
lar to that required of a plaintiff, upas, jpstituting a watt le a fasten’ . 
; court on a lost or destroyed instrumesé d? writing. 

Sac. 10, If the amount of the set off duly esiabiished bo equal to thé 

t plaintiffs debt, judgment shall be entered for the a an 

she costs of suit, if it be Jess than the plaintiffs debt, the plain a ve 
judgment for the residue only with costa, and if it be mare than the 
plaintiff's debt, the dafengant shall have Judgment for the e xcam with . 
costs and execution shall be awarded, and be subject to the ssme stay 
as upon a judgment in a sult brought by such defendant. 

: Sec. 11. Whenever 4 set off is established in a suit brought by the 
executors er administiators, exceeding the demand of the plaintiff, the- 
judgment shall be against them im their representative character, antl 
shall be evidence of a vebi established, but yo execution shall issie 
thereon. 

Sec. 13. If in a suit of trespass upon any -lande or tenements, Bie de- 
fendant shall justify the trespass by a plea of title, the ustige ahali im- 
mediately make an entry of it In his docket, shall cesse all pro- 
ceedings in the case, and certify and return to the, district af the 
county, & transcript of all the entries made In his ‘Cocket 
case, together with all the process and other papers relating to Me wut, 
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filed therein in the same manner and within the same time as upon an 
appeal, 

Nec. 18. Upon the filing of the proceedings and papers in the office 
of the clerk, the court shall become possessed of the cause and proceed 
therein to final judgment as upon an appeal, but on the trial in such 
court, the plaintiff shall only be required to prove himself entitled to, or 
in possession of the lands or tenements on which the trespass is alledged 
to have bean committed, and no other bar to the action shall be pleaded 
by the defendant, except the plea of title 

Sree. 14. A justice of the peace, without the application or consent of 
either party, may if it be necessary; adjourn a cause not excseding 
three days for any one adjournment, but a justice shall in no case ad- 
journ a cause commenced by warrant upon his own motion. 

Sec. 15. A justice of the peace on the application of either party, 
with good cause shown, may adjourn a cause not exceeding sixty days 
for any one adjournment, and may adjourn far a longer period with the 
éonsent of both parties, 

Sec. 16, Whenever either party shall apply for an adjournment of a 
cause, on account of the absence of testimony, the motion shall be sup- 
ported by the oath or -afidavit of the party so applying, his agent or at- 
torney, showing that due diligence haa been used to obtain it, and also 
the name of the witness or witnesses, and what. particular fact or facts 
the party expects to prove by such witnesa or witnesses, and that afflant 
knows no other witness by whom the particular fact or facts can be 

proved, and that if an adjournment be allawed, he will be able to pro- 
cure such testimony in time to be used upon the trial, and if the oppo- 
site Party will admit the fact or facts so expected = be proved, the cause 
Shall not be continued. 

Sec, 17. Every such adjournment shall be for acl reasonable time 
as will enable the party to procure such testimony or witness, not to ex- 
ceed sixty days, and shall be at the cost of the party applying therefor, 
unless otherwise ordered by the justice. 


ARTICLE IV. 
OF WITNESSES AND DEPOSITIONS. 


Sec. 1. A subpoena issued by a justice of the peace shall be valid to. 
compel the attendance in a justice’s court of a witness being in the same 
county ‘where the cause is to be tried, or being in an adjoining county 
and within fifty miles of the place of trial : 

Sec. 2. A subpena may be served either by a instalé or any other 
person duly authorised, and it shall be served by reading it ta the wit- 
ness or by delivering ta him, BE leaving a copy theract a his usual 
place of abode. 

Sec. 3. Whenever it shall appear to the satisfaction ot the Justice, by 
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proof made before him, that any person duly subpenaed to appear before 
him in suit shall have failed, without just cause, to attend as a witness 
in conformity to such subpena, and the party in whose behalf such 
subpena was issued or his agent shall make oath that the testimony of 
such witness is material, the justice shall have power to issue an attach- 
ment to compel the attendance of such witness: Provided, That no at- 
tachment shall issue against a witness unless his mileage and one day’s 
attendance has been tendered or pald in advance, if previously de- 
manded by such witness from the person serving such subpera. 

Sec. 4. Every such attachment may be directed to any constable of 
the county in which the justice resides, and shall be executed in the 
same manner as a warrant, and the fees of the officers for issuing and 
serving the same shall be paid by the person against whom the same 
was issued, unless he show reasonable cause to the satisfaction of the 
justice for his omiasion to attend, in which case the party requiring 
such attachment shall pay all costs of such attachment. 

Sec. 5. Every person duly subpenaed as a witness, who shall not 
appear or who, when he shall appear, shall refuse to give testimony, 
shall forfeit, for the use of the county in which he is subpenaed to ap- 
pear, unless some reasonable excuse shal! be shown, (on his oath or the 
oath of some other person,) a fine not exceeding ten dollars, and the jus- 
tice shall make an entry of the conviction in his docket and of the cause 
thereof. At the expiration of thirty days from the entry of such con- 
viction it shall be deemed a judgment in all respects at the suit of such 
county, and execution shall be issued thereon as upon other judgments 
in a justice’s court, and the constable shalt pay the fine to the treasurer 
of thé county. . 

Sec. 6. The person upon whom such fine shall be imposed may at 
any time before the expiration of thirty days appear before the justice 
and show cause against the imposition thereof, and upon the hearing of 
such cause the justice may remit or mitigate such fine. 


Sec. 7. Every person subpenaed as aforesaid and neglecting to ap- 


` pear, shall alsa be liable to the party in whose behalf he may have been 


sSubpenaed for damages which such party may have sustained by his 
non-appearance. 

Sec 8 Hither party in any civil suit depending before a justice, may 
upon notice, cause the deposition of any witness therein to be taken by 
any judge or justice of the peace of any county in this territory where 
the said witness may be. 

Sec. 9. No such deposition shall be taken unless notice in writing of 
the time and place of taking the same shall have been served on the 
other party three days before the taking thereof, with one additional 
day for every twenty-five miles of distance from the place of such ser- 
vice to the place of taking. 

Sec. 10. Such notice may be served in like manne: as an original 
summons, and the service may be on the party or his agent in the suit, 
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and when such party resides out of the county and has no agent in fhe - 


suit therein, the service of such notice may be by filing a copy thereof 
with the justice before whom the suit is pending. 

Sec. 11. The deposition shall be taken and certified according to the 
statute of this territory regulating the taking of depositions, and 
shall be sealed up and returned so sealed to the justice before whom 
the suit In which it is taken is pending, and when such deposition is 
taken out of this territory, the official character of the officer by whom 
it is taken shall be certified under the seal of the state or county 
where such-deposition Is faken, or under the seal of some cotirt there- 
in. ` 

Sec. 12. The justice shall allow every deposition taken and returned 
according to the provisions of this act to be read on the trial of the 
cause in. which it is taken, in all cases where the same testimony if 
given verbally in court could have been received, but no such deposition 
shall be read on the trial unless it appear to the justice that the 
witness whose deposition is offered, 

First. Is dead or resides ont of the county, or 

Sreconp. Is unable to, or cannot safely attend befdre the justice on ac- 
count of sickness, age, or other bodily infirmity, or 
| Tamo. Has gone out of the county without the consent or collusion 
of the party offering the deposition. : 


ARTICLE YV. 


OF JUDGMENTS ON NON-SUITS, AND BY DEFAULT AND 
- OF TRIALS. 


Sec. 1. When a defendant who has been duly served with process, 
and when a defendant who has once appeared to a suit, the trial of 
which has been adjourned, shall neglect to appear within one hour after 
the return tinie of the process or the adjourned time, the justice shall 
proceed in the following manner: 

First. If the suit be founded on an instrament of writing and pur- 
porting to have been executed by the other party, and the demand of 
the plaintiff is liquidated by such instrument, the justice shall, whether 
the plaintiff appear or not, render judgment against the defendant by 
default for the amount which shall appear by such instrument to be 
due to the plaintiff, after allowing all proper discounts for all payments 
endorsedithereon with costs. 


Seconp, If the sult be not founded on an instrument of writing as is. 


declared in the preceding clause of this séction, and the plaintiff appears 
in person: or by his agent, the justice shall proceed to hear allegations 
and proofs and shall determine as the yery right thereof shall appear 
from the testimony, and if it appear from such testimony that the plain- 
tiff is entitled to recover, judgment shall be rendered by default against 
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the defendant for go much as the testimony shows the plaintiff entitled 
to recover, together with costs. If it do not appear that the plaintiff 
ought to recover, judgment shall be given for the defendant as upon a 
verdict against the plaintiff, with costs. 

Turd. Tf the plaintiff fail to appear, except where the suit is founded 
upon an instrument of writing, as is declared in the first clause of 
this section, the justice shall render judgment of now-suit against the 
Dlaintiff with costs. 

Sec. 2. In all cases, not otherwise specially provided for, if the plain- 
tiff fail to appear in person, or by agent, within one hour after the time 
appointed for the trial of the cause, the justice shall render judgment of 
non-suit against him with costs . 

Sec. 3, Every justice of the peace shall have power on the applica- 
tion of the aggrieved, or his agent, and for good cause shown, to set 
aside judgment of nonsuit, and by default, upon such terms as shall be 
just. Every such application shall be made within six days after ren- 
dering of the judgment, and if in the mean time, any execution has been 
issued, the justicé may revoke the same, in the manner hereinafter 
provided for revoking an execution, after an appéal has been allowed, 
and with like effect. The justice shall in all cases, make an entry in 
his docket of every such application, and of the day on which it was 
made, together with his orders thereon. 

Sec. 4, If any judgment be set aside, and a new trial granted, the 
justice shall fix a time for such trial, and make out under his hand a 
notice to the opposite party, stating the fact that such judgment has 
been set aside, and specifying therein the time and place fixed for the 
trial. The notice shall be served on the party, or his agent, six days 
before the trial, and shall be executed and returned in like manner as a 
summons, and the same fees allowed therefor. 

Sec. 5. Every suit instituted by summons or warrant shall be de- 
termined on the return of the process duly served unless the cause be 
adjourned, 

Sec. 6, When both parties appear before the justice in person or by 
agent at the time appointed for the trial of the cause, the justice shall 
proceed to hear the allegations and proofs of the parties, and to deter- 
mine the suit as the very right of the case shall appear. 

Sec. 7. Before the justice shall commence an inyestigation of the 
merits of the cause by an examination of witnesses or the hearing of 
any other testimony, either of the parties may demand of the justice 
that the cause be tried by a jury. 

Sec. 8. The jury shall consist of six persons, but the parties may 
agree upon any number of jurors less than six to try the cauge, and in 
that case the jury shall consist of such number, not exceeding six, as 
the parties may agree upon, 

Sec. 9, The justice shal} issne a summons directed to any constable 
of the county wherein the cause is to be tried, commanding him to sum- 
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mon six (or such less number as the parties may have agreed upon) 
good and lawful men of the county, qualified to serve as jurors m the 
district court of the same county, who shall be nowise of kin to either 
party nor interested in the suit, to appear before said justice at a time 
and place to be named therein, to make a jury for the trial of the action 
between the parties named therein, 


Sec. 10. The constable shall execute such jury summons fairly and 
impartially, and shall not summon any persons whom he has reason to 
beleve are biased or prejudiced for or against either of the parties. He 
shall summon the jurors personally, and shall make a list of the pergons 
which, he shall certify and annex to the summons and return to the jus- 
tice. If a sufficient number of competent jurors cannot be obtained 
from the panel returned, the constable shall immediately summon oth- 
ers to serve in their place. 


Sec. 11, After the jury are sworn they shall sit together and hear the 
allegations and proofs of the parties which shall be delivered publicly 
in their presence. 

Sec 12. -If a witness, on being produced, shall be objected ta as be- 
ing incompetent, such objection shall be tried and determined by the 
justice Every person offered as a witness, before any testimony shall 
be given by him, shall be duly sworn or affirmed that the evidence he 
shall give relating to the matter in issue between —— plaintiff, and 
——— defendant, shall be the truth, the. whole truth, and nothing but the 
truth, 

Sec. 13. If any suit or set off be founded upon an instrument of writ- 
ing purporting to have been executed by the opposite party, such instru- 
ment shall be received in evidence upon the trial, unless the party 
charged to have executed the same shall deny the execution thereof on 
oath taken before such justice, or by an affidavit filed with the justice 
and taken before any court or officer authorised to administer oaths, 
when the party introducing the instrument shall proye the signature by 
extrinsic evidence. 

Sec, 14, The preceding section shall not be construed to authorise 
any instrument of writing to be received in evidence, without proof of 
its execution, against an executor or administrator or any other person 
representing the person charged to have executed such instrument. 

Sec. 15. When the jurors have agreed on their verdict, they shall 
deliver the same to the justice publicly, who shall enter it on his 

docket. 

Sec. 16. Whenever a justice shall be satisfied that a jury, sworn in 


any civil cause before him, after having been out a reasonable time, - 


cannot agree on their verdict, he may discharge them and issue a new 
jury summons, unless the parties consent that the justice may render 
judgment on the evidence before him, which in such case he may do, 
unless they consent that the trial, upon a new hearing of the evidence, 
shall be by the justice. 
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Sec. 17. Every person who shall be duly summoned as a juror and 
shall not appear, nor render a reasonable excuse for his default, shall i 
be subject to the same fine, to be prosecuted for and collected with costs, >  _ 
in the same manner, and applied to the same use, as hereinbefore 
provided in respect to a person subpenaed as a witness and not appear- 
ing. 


ARTICLE VI. 


OF JUDGMENTS, AND FILING TRANSCRIPTS THEREOF, AND 
THE STAY OF EXECUTION. 7 

Sec. 1. A justice of the peace may enter judgment by confession of 
the defendant, in any tase where the amount confessed does not exceed 
the amount a justice is authorised to render Judgment in, an action. 

Sec. 2. No confession shall be taken or judgment rendered thereon 
unless the following requisites be complied with: 

Firsr, The defendant must personally appear before the justice. 

Srconn, The confession must be in writing, signed by the defendant, 
or by some person by him thereto lawfully authorized, and filed with 
the justice. 

Sec. 3. Lf there be. mutual ities judgments between the same par- 
ties, one may be set off against the other by the justice before whom the 
judgment, against which the off set is proposed, may be, 

Src. 4. If the judgment proposed as a set off, was rendered before 
another justice, the party proposing such set off must produce before the 
justice, a transcript of such judgment, upon which there is a certificate 
of the justice rendering the judgment that there is no appeal, and that 
such transcript was obtained for the purpose of being set off against the 
judgment to which it is offered as a set off. The justice granting such 
transcript shall make an entry thereof in his docket, and all further 
proceedings on such judgment shal) be stayed. 

Sec. 5. If any justice shall set off one judgment against another he l 
shall make an entry thereof in his docket, and execution shall issue only ' 
for the balance which may be due after such set off. If a justice 
shall allow a transcript of a judgment rendered by another justice, to be 
set off, he shail file such transcript among the papers relating to the } 

4 
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judgment in which it is allowed in set off. If he shall refuse such 
transcript as a set off he shall so certify on the transcript, and return 
the same to the party who offered it. 

Sec. 6. If, upon the appearance of the parties, on the return of pro- A 
gess, 1n any case, either party shall, before the jury is sworn or the trial 
submitted to the justice, make affidavit that the justice before whom 
the same is pending, 1s a material witness for such defendant, without 
whose testimony he cannot safely proceed to trial, or that he is of near 
kin to the plaintiff, stating therein in what degree, or that he believes 
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at the time of hearing the cause, the justice shall forthwith render judg- 
ment, and enter the same in his docket, In all other cases he shall 
render judgment, and enter the same in his docket within three days 
after the cause shall have been submitted to him for his decision. 

Sec. 8, If any sum he found im favor of a party, either by a verdict 
of a jury o1 upon hearing of the cause before a justice, exceeding the 
sum for which a justice is authorised to give judgment, such party may ot 
remit and reléase the excess and take judgment for the residue. 

Sec. 9, The execution upon a judgment rendered by a justice of 
the peace may be stayed in the manner hereinafter provided, and for 
the following periods of time, to be calculated from. the date of the judg : 
iment” 

First. If the judgment be for a sum of twenty-five dollars, oar under, 
thirty days. i è 

Seconp, If the judgment be for more than twenty-five dollars, sixty 
days. å 

Sec 10. To entitle any person to such stay of execution, some ree ~ 
sponsible person, to be approved by the justice, and not being a party 
to the judgment, must, within five days after the rendering of the judg- 
ment, enter into recognizance before the justice, to the adverse party, 
in a sum sufficient to secure the payment of the judgment and costs, 

‘coftditioned to be void upon. such payment at the expiration of the 
stay. 

Sec. 11 Such recognizance must be signed by the party entermg 
into the same, and may be in the following form: 
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he cannot obtain justice before such justice, the cause shall be trans- 
ferred to the next nearest justice of the proper county. a 
Sec, 7. In cases where a plaintiff shall be non-suited or withdraw his i 
action, and where judgment shall have been confessed, and in all cases d 
where a verdict shall be rendered or the defendant shall be ın custody a 


oak 


I acknowledge myself indebted to m the sum of 
dollars, tõ be void™{ipon this condition: Whereas obtained i 
judgment before , & justice of the peace of ‘township 


(or precinct,) in county, on the , day of 

against 3; now if such judgment shall be paid at the expiration " 
, of days from the time it was rendered, this recognizance shall 3 
, be void, A B. 


? Sec, 12, If at the expiration of such stay the judgfnent be not paid, 

” the execution shall issue against both principal and bail, if the principal 

do not satisfy the execution, and the officer;cannot ‘find sufficient prop- 

erty belonging to him upon which to levy, he shall levy upon the prop- 

+ erty of the bail, and in his return, shall state what amount of the money 6 

collected by him on the execution, was collected by him from the bal, 
and the time when the same was ieceived 

Sec. 13, After the return of such execution the bail shall be entitled, 

on motion, to a judgment before the justice for the amount collected 
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from him in satisfaction of such execution, with interest thereon at 
twelve per cent per nnnum, and such return of the officer, unon motion, 
shall be evidence of the facts therein stated, 

Src. 14. If a judgment be stayed in the manner above prescribed, 
after an execution has been issued thereon, the justice shall revoke such 
execution, in the same manner and with like effect as he is herein- 
after directed to revoke an execution after an appeal has been af 
lowed. 

Sro ip. Evety justice on the demand of any person in whose favor 
he shall have rendered judgment for more than twenty-five dollars, ex- 
clusive of costs, shall give to such person 4 certified transcript of such 
judgment, and the clerk of the district court of thé same county in which 
the judgment was rendered, shall upon the production of any such 
transcript, fife the same in bis office, and forthwith enter such judgment 
in the docket of the district court Judginents and decreas, and shall note 
therein the time of filing such transcript. 

See. 16, Every such judgment from the time of such filing of the 
transeript thereof, shall have the same Hen on the real estate of the dë- 
tendant in the county, as a judgment of the district court of the samé 
county; shall be equally under the control of the district court, and 
shall be carried into execution in the same manner, and with the like’ 
effect, as the judgments of such district court, but no execution shall be 
issued thereon, out of the district court, until an execution shall have 
been Issued Dy a justice and returned that the defendant has no goods 
or chattels whereon to levy the same. 

Sec. 17. That in all canes where a transcript of a judgment of a jus- 
tice of the peace in this territory shall be made out and certified by 
the justice authorized to certify the same, and delivered to any other 
justice for the purpose of enforcing the execution of such judgment, the 
justice to whom the transcript is delivered shall make an entry thereof 
in his docket, and issue a scire facias against the judgment debtor 
therein, to appear and show cause, if any exist, why execution should 
not issue against him for the amount of the judgment and costs, as 
stated in the transcript, and if the defendant cannot show that he has 
fully paid and satisfied such judgment, or show other good cause, execu- 
tion shall be awarded and Issued for the whole amount thereof, or such 
part as shall appear to remain unsatisfied with interest and costs as in 
other cases, but stay of execution if allowable, shall only be had from 
the date of the original judgment. 

Src, 18. That if any ball for stay of execution on any judgment 
shall remove from the county where he shall have entered as such bail 
to any other county in this Territory, and a return of 4 constable be had 
on an execution against the principal of “no goods and chattels,” or of 
not “goods and chattels sufficient to satisfy such execution,” the judg- 
ment creditor may obtain from the proper justice a certified transcript of 
the judgment, recognizance, or entry of ball, for the stay and other pro- 
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ceedings In the case, upon which transcript such creditor may proceed 
before a justice of the county, where the bail may reside, against such 
ball by seire facias as in the case of other transcript. That no transcript 
Shall be valid unless accompanied by a certificate from the clerk of 
the district court of the county from which {ft was issued, certifying 
that the person issuing such transcript was an acting justice of the 
peace at the time of the issuing thereof. 

Sec. 19. The official certificate of any justice of the peace, ving in 
any state in the Tnited States, certifying any judgment by such justice 
rendered with a certificate thereon sealed by the clerk of the county 
with the county seal, where such justice shall reside, certifying that he 
whose signature appears on such exemplifications, was at the date of 
such judgment a justice of the peace, and qualified to act as such, shall 
be good and legal evidence in any court in titis territory, to prave the 
facts contained in such exemplifications and nothing more. 


ARTICLE VII. 
OF EXECUTIONS AND PROCEEDINGS THEREON. 


Sec. 1, Upon every judgment rendereti by a justice, execution shall 
be issued by such justice in the manner hereinafter prescribed at any 
time upon demand. ~ l 

Seo. 2. The execution shall be directed (except where it {a other- 
wise specially provided) to any constable of the county where the jus- 
tice_resides; shall be dated on the day it was issued, and be made re- 
turnable within thirty days from the date. It shail be against the goods 
and chattels of the person against whom the same was issued. 

Sec. 3. I any execution be not satisfied, it may at the request of the 
plaintiff, be renewed from time to time, by the justice issuing the same 
by an endorsement thereon. to that effect, signed by him and dated when 
the same shall be made, If any part of such execution has been satis- 
fled, the endorsement of renewal shall expréss the sum due on the execu- 
tion, Every such endorsement shall renew the execution in full force 
in all respects for thirty days, and no Jonger, and an entry of such re- 
newal shall be made in the docket of the justice, 

Sec. 4. The constable after taking goods and chattels into his custody 
by virtue of an execution, shall without delay, give public dotice by 
at least three advertisements, put up at three public places in the county, 
of the time and place when and where they will be exposed to sale; 


such notice shall describe the goods and chattels taken, and shall be put — 


up at least ten days before the day of sale. 

Src. 5. At the time so appointed, if the goods and chattels be pres- 
ent, for the Inspection of the bidders, the officer shall expose them to sale 
at public vendue to the highest bidder; he shall return the execution 
and haye the money before the justice at the time of making such 
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return ready to be paid over to the persons respectively entitled 
thereto, $ 

Sec. 6. No constable or other officer shall directly or indirectly pur- 
ehase any goods or chattels at any sale made by him, upon execution, 
but every such sale shall be absolutely void. > 

See. 7. It the goods and chattels so levied on are not sufficient to sat- 
isfy such execution, the constable shall, upon the demand of the plain- 
tiff, summon in wiiting, as garnishees, such debtors of the defendant in 
execution, as may be named to him by the plaintiff, or his agent, to ap- 
pear before the justice om the return day of the execution, to answer 
such interrogatories as may be exhibited against them touching their 
indebtedness to such defendant, and the like proceedings shall be had 
therem, before the justice, to final judgment and execution as in suits 
instituted by attachment in a justice’s court. 

Sec. & Justices of the peace are hereby authorised to issue execu- 
tion against the plaintiff in any action for costs after one has been first 
issued and returned “no property found,” against the defendant. 

Sec. 9. Any person having obtained a judgment before a justice of 
the peace, upon filing an affidavit, setting forth that the deponent verily 
believes that the defendant has not in his possession within the knowl- 
edge of such affiant, any visible property or effects sufficient to satisfy 
said judgment and costs, and that the affiant believes that the defendant 
in the judgement has property, debts, rights, or credits, (as the case may 
be, stating the particulars of the case,) in the hands of (naming him) 
an execation upon any stich judgment may issue, containing # garnishee 

‘ clause, which shall he served upon any such garnishee requiring him to 
appear at the return of such execution, and answer interrogatories. 
touching his indebtedness to the said defendant in execution, at or sub- 

: sequent to the time of the service of such garnishee summons upon 

i him. ’ 
a Sec. if. That if any such garnishee shall be found to be indebted to 
the defendant in any such execution, a judgment shall be rendered 
a against su¢h garnishee for the amount for which he admits himself in- 
a F debted in his said answers, or so much thereof as will satisfy any such 
z execution, with costs of suit and of the garnishee process; and any such 
ı judgment against the garnishee, shall bind all such property, effects, 
| 1ights and credits in the hands of such garnishee, and the payment of 
the amount of the Judgment and costs as aforesaid, shall operate as a 
conclusive bar to the rights of any such defendant in execution, to 
i recover the amount paid under this process against any such garni- 

shee. : , ` 

Sec. 11. If a constable levy an execution or writ of attachment on 
any goods or chattels, and any person other than the defendant in exe- 
gution or writ of attachment claim such property, the constable shali 
give notice forthwith to some justice of the peice of the same county, in 
which notice he shall se forth the name of the plaintiff and defendant 
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in execution, and the namé of the*person claiming, and also a schedule 
of the property claimed, ; 


Sec. 12. 


On filing said notice, said justice shall docket the cause for 


trial, making me claimant the plaintiff, and the execution plaintiff the : 
defendant, and fix a day for’ trial within five days thereafter, of which 
the claimant, ee plaintiff, their agents or attorneys, (if in the 
county,),and the officer holding such execution or writ of attachment,- 
shall have. thiee’ ddys notice, unless the same be waived and a speedier 
trial agreed to by said parties, and further proceedings on such execu- 
tion or writ of attachment shall be thereupon suspended until such claim 


he abated, dismissed, or a final decisión had thereon. E 


Sec. 13. Such justice shall hear and try such cause, unless either 
party should require a jury, in which case a Jury should be summoned as 
in other cases before a justicé, and upon their verdict judgment shall be 
rendered 2s in other cases, so far as applicable. 

Sec. 14. If the judgment be for the claimant, the goods and chattels 
claimed shall be delivered to him and the execution plaintiff shall pay 


the costs; 


if it be against the claimant the costs shall be paid by such 


claimant, and the jadgment shall justify the officer in selling such goods 
and chattela, 

Sec, 15. Nothing in this act contained shall be construed to prevent 
the claimant of property, levied on by execution or attachment, from 
reso.ting ta any other legal remedy he may choose to pursue. 

Src, 16. The constable of the county shall receive all money that 
may be tendered to him in payment of any judgment obtained before 
any justice of the peace of such county, and shall give the person pay- 
ing“the same a receipt. therefor, in which shall be specified on what 
account the same was paid. And the payment shall be valid against 
the judgment, end upon the productign of the receipt to the justice 
shall be credited thereto. The person tntitled to the money paid shall 
have the like remedies against the constable and his securities for the, 
recovery thereof, as if such money was collected by the constable in 
execution. 

Src. 17. In the following cases the justite shall, upon the demand of 
the party injured, or his agent, issue a summons against any constable 
to whom any execution has been delivered, or wha has receiyed any 
money upor any judgment of such justice, whether WIA or aminout 


execution. os 
Fins. İf the constable fail to make return ‘of’ the extaiition according 
to the command thereof. y : ove. kn 
Secoxp. If he-make a false return. pe ‘ 


Tump, If he fail-to have any money, “by him collected on éreputtol: 

befoig the justice, on the return day thereof, ready to be paid over to the’ 

persons entitled thereto, or the, reteipts of such, persons. therefor. i ai 
‚ForktE. If he fail to pay over, upow demand, -to the person entitled 

. thereto, or his agent, ‘any mou by. ‘him ea in payment of any - 
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Sse, 18. Such summons shall require the constable, at the time 
therein mentioned, to appear before the justice and show cause why 
execution shold not issue against him for the amount due upon the 
execution, or for the amount received by him upon the judgment, 
according to the nature of the case. 

Sec. 19. If the constable fail to appear, or appearing, fail to show 
£00d cause to the contrary, the justice shall render judgment against 
him for the amount due by the execution, or for the amount received by 
him without execution, according to the nature of the case, together 
with interest thereon at the rate of one hundred per centum per annum, 
from the time such execution ought to have been returned, or from the 
time such money ought to have been had before the justice, ready to be 
paid over to the person entitled thereto, or from the time the money 
received on a judgment without execution was demanded by the party 
entitled thereto or his agent. Upon such judgment there shall be no stay 
of execution, but an appeal may be had as in other cases and with like 
effect, 

Seo. 20. The party injuréd may proceed in the manner above di- 
rected, or may institute a suit against the constable and his securities 
on his official bond, and in such suit the plaintiff shall be entitled to 
like recovery as upon a summons against the constable, and suits on 
such bond may he brought before a justice of the peace, when the 
amount claimed does not exceed the Jurisdiction of a justice of the 
peace. 


4 


ARTICLE VIII. 


OF APPEALS AND PROCEEDINGS THEREON IN THE DIS- 
TRICT COURT. 


Sec. I. Any person aggrieved by any judgment or decision of a jus- 
tice of the peace, may, In person, or by his agent, make his appeal there- 
from to the district court of the same county, where the judgment was 
rendered or the decision made. 

Sec. 2. No appeal shall be allowed in any case unless the following 
requisites be complied with:— 

Fist. The appeal must be made within twenty days after the dect- 
sion is made, or the judgment is rendered. 

Second, The applicant, or some person for him, together with one or 
more securities to be approved by the justice, must within the time pre- 
scribed in the first clause of this section, enter into a recognizance bhe- 
fore the justice to the adverse party in 2 sum sufficient to secure such 
judgment and the'costs of the appeal, conditioned that the applicant will 
prosecute his appeal with due diligence to a decision, and that if on such 
appeal the judgment of the justice be affirmed, or if on trial anew in the 
district court, judgment be given against him, he will pay such judg- 
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ment, and if his anpeal he dismissed, he shall pay the judgment of the 
justice togethe: with the costs of the appeal, 

Sec, 3. Such recognizance must be signed by the parties entering 
into the same, and be attested by the justice, and may be in form fol- 
lowing.— 


acknowledge ourselves 


“We, the undersigned, and 
indebted to in the sum of dollars, to be void upon this 
condition* Whereas has appealed from the judgment of 
a-justice of the peace, in an action between plaintiff, and 
defendant; now, if on such appeal, the judgment of the justice be af- 
firmed or if on the trial anew in the district court, judgment be given 
against thé appellant, and he shall satisfy such judgment, or if the ap- 
peal be dismissed, and he shall pay the judgment of the justice, to- 
gether with the costs of appeal, the recognizance shall be void,’ 

c. D. 
E, F, 


Attest, G. H., Justice. 


Sec. 4, Upon an appeal being made, according to the foregoing pro- 
visions, the justice shall allow the same, and make an entry of such al- 
lowance in Ins docket, and all further proceedings on the judgment be- 
fore the justice shall be suspended, by the allowance of the appeal, 
and if, in the meantime, exetdtion shall have been issued, the justice 
shall give to the appellant a certificate that such appeal has been al- 
lowed: 

Sec. 5 On such certificates being presented to the constable, holding 
the execution; he shall forthwith release the property of the defendant 
that may have been taken in execution, 

Sec 6, The justice of the peace shall, after an appeal has been al- 
lowed, file with the clerk of the district court of the proper county, a 
transcript of all the entries made in his docket relating to the case, to- 
gether with all the process and other papers relating to the suit, filed 
with the said justice, five days before the first day of the term of the 
said district court next after said appeal was allowed. 

Sec. 7. Upon the return of the justice being filed in the clerk’s office, 
the court shall be possessed of the cause, and shall proceed to hear, try 3 
and determine, the same anew, without regarding any error, defect, or ` 
other imperfection in the proceedings of the justice. 

Sec. 3, Upon an appeal being made, and allowed, the district court 
may by rule and attachment, compel a return by the justice of Ins 
procéedings. in the suit, and of the papers required to be by him re- 
turned. 

Sec. 9. If a justice fail to allow an appeal mm a cause where the 
same ought to have been allowed, the district court on such fact satis- 
factorily appearing, may by rule and attachment compel tHe justice to 
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allow the same, and to return his proceedings in the suit, together with 
all paners required to be returned by him. 

Sec. 10. Whenever the court is satisfied that the return of the justice 
is substantially erroneous, or defective, the court may by rule and at- 
tachment compel him to amend the same. 

Sec, 11. No appeal allowed by a justice shall be dismissed on ac- 
count that there is no recognizance, or that the recognizance given is 
defective, if the appellant will, before the motion to dismiss is deter- 
mined, enter before the district court into such recognizance as he ought 
to have entered into before the allowance of the appeal, and pay all costs 
that shall be incurred by reason of such defect or omission. 

Sec, 12. All appeals allowed ten days before the first day of the term 
of the district court next after the appeal allowed, shall be determined 
at such term unless continued for cause. 

Sec. 13. If the appeal be not allowed on the same day on which jidg-- 
ment is rendered, the appellant shall give the appellee at least ten 
days notice in writing, before the sitting of the court at which the. 
cause is to be determined, stating the fact that an appeal has been 
taken from the judgment therein specified. The notice may be served 
in like manner as an original writ of summons, and when the ap- 
pellee does not reside in the county and has no agent in the suit 
therein, the service may be by leaving a copy of such notice with the 
justice. : 

Sec. 14. If the appellant fails to give notice of his appeal in a cause 
where such notice is required, the cause shall, on the application of the 
appellee, be continued ag a matter of course until the succeeding term, 
at the costs of the appellant, but no appeal shall be dismissed for want 
of such notice. 

Src, 15. The same cause of action and no other that was tried be- 
fore the justice, shall be tried in the district court upon the appeal, and 
no set off shall be pleaded in the district court that was not pleaded be- 
fore the justice if the summons was served on the person. of the de- 
fendant. 

Sec. 16. In all cases of appeals from a justice's court, if the judg- 
ment of the justice be affirmed, or if on a trial anew in the district 
court the judgment be against the appellant, such Judgment shal! be 
rendered against him and his securities in the recognizance of the 
appeal. 

Sec, 17. If, upon execution being issued upon such judgment, the 
principal shall not pay such execution, and the officer cannot find suffi- 
cient property of such principal to satisfy the same, suth execution shall 
be enforced against the securities, and the officer shall specify in his 
return by whom the money was paid, and the time thereof, 

Sec. 18 After the return of an execution satisfied, in whole or in part 
out of the property of the security, such security shall be entitled to a 
judgment, upon motion, against the principal for the amount so paid by 
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him, together with interest at twelve per cent per annum from the time 
of payment; such motion must be made within one year after the re- 
turn day of the execution, and the return of the officer shall be evidence, 
upon hearmg such motion, of the facts therein stated, \ 


ARTICLE IX, 
CERTIORARI. 


See. 1. If any person shall conceive himself injured by error in any 
process, proceedings, “judgment, or order, given by any justice of the 
peace within this territory, it shahi be lawful for such persons, so ag- 
grieved, to remove such judgment to the district court, for the same 

, county, at any time within twenty days from the rendition of such 
judgment. 

Src. 2. The party applying for such certiorari, his agent, or attor- 
ney, shall file in the office of the clerk of the district court, for the proper 
county, an affidavit stating that in his belief there is error in such 
judgment, (setting forth the ground of error alledged,) and that the ap- 
plication is made in good faith, and not for the purpose of delay, and 
further shall make and execute, to the opposite party, a bond, with one 
or more sufficient securities, to be approved by such clerk, in doable the 
amount of the Judgment and costs rendered before the justice, condi- 
tioned that he will prosecute the writ of certiorari to final judgment, and 
abide the order the court may make therein, and it shall be the duty of 
the said clerk, thereupon, to issue a writ of certiorari, commanding the 
justice, rendering such judgment, to make return as to all the facts con- 
tained in such affidavit. 

Sec.3. On the service of a writ of certiorari to reverse a judgment as 
aforesaid, it shall be the duty of the party serving the same, to deliver 
at the same time, to the justice, a copy of the affidavit on which the cer- 
tiarari was procured, and the justice shall make a special return as to 
all the facts contained in such affidavit, and annex a copy thereof to the 
writ, and shall file the same with the clerk of the district court within 
five days after the service of the writ. s 

Sec. 4. The district court shall have power to compel such justice to 
Make or amend such return by rule, attachment, or mandamus; as the 
case may require. 

Sec. 5. The ‘district court shall, after hearing the case, give judg- 
ment as the right of-the matter may appear, without regarding techni- 
cal omissions, imperfections or defects, in the proceedings before the . 
justite, which did vot affect the merits, and may affirm or reverse the 
judgment in whole or in part, and may issue execution as upon other 

i judgments rendeted before court. 

Src. 6. If a judgment rendered before à justice be collected and aft- 

erwards be reversed by the court above, the court shall award restitw 
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tation of the amounts so collected, with interest from the time of collec- 
tion. 


> 


ARTICLE X. 
REGULATING THE ACTION OF REPLEVIN. 


Sec. 1, Whenever any goods or chattels are wrongfully taken or 
wrongfully detained, (the value of which shall not exceed fitty dollars) 
an action of replevin may be brought by the person kaving 4 right to the 
immediate possession for the recovery thereof, and for the recovery of. 
the damages sustained by reason of the unjust caption or detention, ex- 
cept as hereinafter specified. 

Sse, 2. No cross replevin, or repleyin for property In the pos- 
session of an officer by virtue’ of any writ of replevin, shall be 
brought. 

Sec. 3. No writ of replevin spall be issued unless the plaintiff file 
with the justice the affidavit of himself or of some credible person, stat- 
ing that the plaintiff ia lawfully entitled to the property mentioned 
therein, that the same was wrongfully detained by the defendant, and 
that the plaintifs right of action has accrued within one year, 

Sec. 4. The writ of replevin shall command the officer to whom it is 
directed ta cause (if the plaintiff give the security required by law) the 
goods and chattels mentioned in the affidavit to be delivered to the plain- 
tiff without delay, and to summon the defendant to appear before the 
justice on the return day of the writ and answer the plaintiff in the 
premises. 

Sec, 5. No writ of replevin shall be executed untt! the plaintiff enter 
into a bond to the officer to whom the writ is directed, with sufficient se- 
curity in double the value of the property, to be ascertained by the of- 
cer, conditioned that he will prosecute the suit with effect, and without 
delay make return of the property if return thereof be adjudged, and 
keep harmless the officer touching the replevying the property, 

Sec, 6 Upon the receipt of the writ and the bond required by this 
article, the officer shall, without delay, execute the writ by raustag the 
property mentioned in the affidayit $o be delivered to the plaintiff, and 
by summoning the defendant according to the tenor of the writ. 

Sec. T. The defendant may plead that he is not guilty of the charge 
alledged against him, and this plea shall put in iseee-not only the right 
of the plaintiff to the possession of the property meatfoned in the decla- 
ration, but also the wrongful taking and detention thereof. 


"w 


Sec. 8. If a plaintiff in repleviš fail to prosecute his suit with ef- - 
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Sec. 9. In such case the judgment shall be against the plaintiff and 
his sureties, that he return the property taken, or pay the value go 
assessed, and also pay double the damages assessed, for the detetition of 
property, 

Sec. 10. If an officer is mjured by reason of taking any property, by 
virtue of a writ of replevin, by the direction of the plaintiff, he may 
maintain an action therefor upon the bond by him taken 

“Sec. 11. If the plaintiff violate the condition of this bond, the defen- 
dant may sue thereon in the name of the officer, for the use of said 
defendant, 

Sec. 12, If the officer fail to take @ bond of the plaintiff, and return 
the same as is required by this article, or if the bond taken be adjudged 
jnsufficient by the justice on the return of the writ, and the plaintiff fail 
to perfect it, if required, the officer shall be liable to the party injured 
for all damages by him sustained, to be recovered by action of debt on 
the officer’s official bond, or by an action on the case, 


ARTICLE XL " 
OF ATTACHMENTS. ` 


See, 1. Creditors, whose demands amount to not more than fifty dol- 
jars and not less than five dollars, may sue their debtors, by attachment, 
before a justice of the peace, in the following cases: 

Eimsr. Where the debtor is not a resident of nor residing within 
the county. 


Secon, Where the debtor has absconded or concealed himself; or 


so absented himself from his usual place of abode, that the ordinary ` 


process of law cannot be served upon him 

Turd, Where the debtor is about to remove his property, out of the 
county so as to hinder and delay his creditors. 

Fountu. Where there is’ good reason to believe that the debtor is 
about fraudulently to remove, convey, or dispose of his property or ef- 
fects, so as to hinder or delay his creditors. 

Sec, 2. Any such creditor wishing to sue his debtor, by attachment, 


may apply to any justice of the peace who would have jurisdiction, of . 


the debt, if the sujt was brought in the common form, and if the cause 
of action be a bond or note, shall file the same with the justice, and if 
it be any other kind of contract, shall file with the justice a plain, in- 
telligible account or statement thereof, together with the affidayit of 
, himself, or some other creditable person, stating that the defendant 1s 
justly indebted to him, after allowing all just off sets and credits, In a 
sum above five dollars, showing the amount in the affidavit, and also 
stating the belief of the affiant of the existence of one or more of the 
facts which, under the first section of this article, would entitle the 


plaintiff to sue by attachment, and thereupon the justice shall issue a - 
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writ of attachment against the property and effects of the defendant: 
Provided, That such creditor, or some one in his behalf, shall execute to 
the debtor and deliver to the justice a bond, with sufficient security, to 
be apynoved by such justice, in writing, upon the bond, in the penalty 
of one*hundred dollars, conditioned to pay to the debtor all damages and 
costs which he may sustain by reason of the issuing of such attachment, 
i? tH creditor fail to recover judgment thereon, and if such judgment be 
recoverek, that such creditor will pay the debtor al! the moneys which 
shall be recovered by him from any property levied .upon and sold 
under such attachment, over and above the amount of such judgment, 
and interests and costs thereon. 

Sec. 3.‘ Writs of attachment shall be issued and returned in, like 
time and manner as ordinary writs of sumpions, and when the defendant 
is summoned to answer, the like proceedings shall be had between him 
and the plaintiff as on ordinary actions on contracts, and a general judg- 
ment may be rendered for or against the defendant. 


Sec. 4 The manner of serving writs of attachment shall be as fol- 
lows: 

First. The writ shall be served upon the defendant as an ordinary 
summons, 

Seconp, Garnishees shall be summoned by the constable declaring 
to thenr that he does summons them to appear before the justice at the 
return day of the writ, to answer the interrogatories which may be put 
to them by the justice, and by reading the writ of attachment to them if 
required. 

Timro When goods and chattels, money, or evidences of debt are 
toe be attached, the constable shall seize the same and Keep them in his 
custody if accessible, and if mot accessible he shall declare to the per- 
son in possession thereof, that he attaches the same in his hands, and 
sumnion such person as garnishee. 

Focrit. When the credits are to: be attached, the eonstable shall 
declare to the debtor of the defendant that he attaches in his hands all 
debts due from him to the defendant, or that shall become due before 
the rendition of judgment, or so much thereof as may be sufficient to 
satisfy the debt sued for, with interest. and costs, and summon the debtor 
as garnishee, 

See. 5. When property of the defendant, found in the hands. or pos- 
session of any other person than the defendant, shall be attached, suck 
person, may retain the possession thereof By giving bond and security to 
the satisfaction of the officer executing the writ, to: the constable, hie 
successors: or assignees, In double the value of thé property so attached, 
conditioned that the same shall be forthcoming when and where tHe 
justice shall direct, and shall abide the Judgment of the justice. 


Sec. 6. When property of the defendant shall be actually seized on 
attachment, the defendant or any përson for him, may obtain possesston 
thereof without dissolving the attachment, by giving the officer a bond 
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with goo and sufficient security in double the amount of property, con- 
ditioned that the property shall be fortheeming when and where the jus- 
tice shall direct, to abide the judgment which may be rendered in the 
cause. 

Sec. 7. When property shall be seized on attachment which ds likely 
to perish or depreciate in value before the probable end of the suit, or ‘ 
the keeping of which would be attended with loss or expense, the jus- 
tice may order the same to be sold by the constable in the same manner 
and on the same notice as goods are required to be sold on an execution, 
and the proceeds of such sale shall remain in the hands of the constable 
subject to be disposed of as the propérty would have been if seized upon 
in specie, 

Sec 8 When the defendant cannot be summoned and his property 
or effects shall be attached, if he do not appear to the action at the 
return of the writ, the justice shall enter an order on his docket requir- 
ing the plaintiff to give notice to the defendant by three written or 
printed advertisements, set up at three of the most public places in the 
county, that a writ has been issued against him, and his property at- 
tached to satisfy the demand of the plaintiff, and that unless he appear ~ 
before the justice within thirty days, stating the time and place, judg- 
ment will be rendered against him, and his property sold to pay the 
debt ~ 

Sce $ Such notice shall be set up at least thirty days before judg- 
ment, and the setting up thereof may be proved either by the return of - 
the constable upon a copy of the notice, or by the affidavit of any per- 
son. who would be a competent witness in the case. 


Sec. 10. When the defendant shall be notified as aforesaid, and shall 
not appeal and answer to the action, judgment by default may be en- 
tered, which may be proceeded on to final judgment in like manner as in 
ordinary actions. ` 


Sec, 11 Such judgments shall bind only the property and. effects 
attached, and no execution shall issue thereon against any other prop- 
erty of the defendant, nor against his. body, nor shall any action be 
brought thereon. 

Sec. 12. Attachments may be dissolved: em motion made im behalf 
of the defendant, and at any time before final judgment, in the follow- 
ing cases: 

Fissr, When the defendant shall appear and plead to the action and 
give bond to the plaintiff with good and sufficient security, to be ap 
proved by the justice; in double the amount of the property, effects and 
eredits, attached, conditioned that such property, effects and credits 
shall be forthcoming, and abide the judgment which shail be rendered 
in the cause: 

Secoxp When the defendant shall appear and plead to the action, 
and give Hike bond and security in a sum, sufficient to satisfy the debt, 
sworn to im behalf of the plaintiff, with mnterest and costs of suit, condi- 
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tioned that the defendant will pay to the plaintiff the amount which may 
be adjudged in favor of the plaintiff, interest and all costs of suit, within 
thirty days after judgment shall be rendered. 

Sec. 18. When any attachment shall be dissolved, all proceedings 
touching the property and effects attached, and the garnishees arrested 
or summoned shall be vacated, and the suit procéed as if it had been 
commenced by a summons only. 

Src. 14 The justice shall take the answer of the garnishee to such 
interrogatories as may be propounded to him by the said justice, or unt- 
der his direction in writing, and file the samé’as a paper in the cause. 


Sec. 15. No person shall be garnisheed for debts due to another, if 
such Indebtedness be for dally labor. 

Sec, 16 If any garnishee being duly summoned fail to appear at 
the proper time, or appearing, fail to make full and direct answers upon 
oath to the interrogatories, the plaintiff may take judgment against him 
by default, and may be procéeded on to final judgment in like cases-be- 
tween plaintiff and defendant, or at the option of the plaintiff the justice 
shall attach the body of the garnishee until he shall make ful) and direct 
answers to the interrogatories, 

Sec. 17. No, final Judgment shall be rendered against the garnishee 

“until final judgment be had against the defendant, ` 

Sec. 18. The plaintiff may deny the answer of the garnishee or any 
part thereof on the same day on which the answer {s made, and the jus- 
tice shall reduce to writing the denial, showing what part is denied, and 
file it as a paper in the cause, 

Src, 19. All issues between the plaintiff and garnishee shall be tried 
as ordinary issues between plaintiff and defendant, and costs may be 
adjudged for or against either party as in ordinary cases, and if, upon 
the trial of any such issue, property or effects shall be found in the 
hands of the garnishee, the justice or jury shall assess the value thereof, 
and the judgment shall be for the amount in money. 

Sec. 20 Any garnishee having property, money, or affects, of the 
defendant, may discharge himself by surrendering and paying the same, 
or so much thereof as shall be sufficient to cover the debt, interest and 
cost, to the constable, and taking his receipt therefor at any time before 
the final judgment against him, 

Sec. 21. When any plaimtiff, at the time he applies for an attach- 
ment, shall, in addition to the affidavit required by the second section 
of this article, file the affidavit of ‘himself, or of some credible person 
stating that any particular person in the county, other than the defend- 
ant, has in hands any property, money, or effects of the defendant, or 
is indebted to the defendant, showing the kinds, quantity, and value of 
the property, or the amount of the debt, (being above five dollars,) and 
stating such circumstanées as shall satisfy the justice that the debt of 
the plaintiff will be endangered by reason that such person is about to’ 
remove or secrete the property, or, if a debtor of the defendant, that he 
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is about to abscond or leave the county, not to 1eturn, the justice shall 
issue his warrant commanding the constable to arrest him and bring 
such person forthwith before the justice x 

Sec, 22, Such arrest shall be an attachment of the property and 
effects, money and credits of the defendant, in his hands, ór due from 
him, and shall be considered as a garnishee summoned to answer, 

Sec. 23. If it shall appear, either by the answer of the garnishee, or 
by the finding of the justice or a jury, that the garnishee has in his 
hands property or effects of the defendant, the justice shall require him 
to give bond and security, in favor of the plaintiff, in such sum as the 
justice shall direct, conditioned that the property or effects, so confessed, 
or found in his hands, and the debts so due from him, or the value there- 
of, shall abide the final judgment in the cause, and shall be produced and 
delivered when and where and to whom the justice shall appoint. 

Src. 24, In default of such bond the justice shall commit the gar- 
nishee to the common prison until discharged by due course of law, 
nevertheless the.garnishee may be discharged by delivering and paying 
the property and money, according to the provisions of the twentieth 
section of this article. 7 

Sec. 25. In cases where judgment is rendered against the defend- 
ant, upon publication of notice, without service of summons, or his 
appearance to the action, no execution shall be awarded either against 
the defendant or garnishee, or property attached, until the plaintiff, or 
some person for him, shall give bond and security in favor of the de- 
fendant, to be approyed by the justice, in double the amount of the judg- 
ment, conditioned that if the defendant shall, within one year from the 
datë of the bond, appear and disprove or avoid the debt or damages 
adjudged against him, or any part thereof, the plaintiff will pay ard 
refund to the defendant all such money as shall have been received by, 
and not justly due to him, together with all such damages as shall be 
assessed 

Sec, 26. The manner of disproving or avoiding the debt shall be by 
petition to the justice who gaye the judgment, or his successor, or to the 
courts into which the records and papers may have been removed, stat- 
ing the grounds on which he resists the claim of the plaintiff, giving to 
the plaintiff ten days’ notice of the time and place the petition will be 
presented. 

Sec. 27. If the petition deny the original cause of action, and be 
supported by the oath of the petitioner, the plaintiff shall be required to 
prove his demand, and in default thereof it shall be adjudged to be dis- 
approved and avoided, and the plaintiff shall pay the costs of the peti- 
tion and of the original suit. 

Sec 28. If the petition alledge a set off, or other collateral avold- 
ance, the petitioner shall be required to prove the same, and in default 
thereof shall be adjudged to pay costs, and a general judgment may be 
rendered against him for any balance remaining unpaid on the original 
Judgment, and the costs 
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Sec, 29. Executions may be awarded and issued on judgments in 
attachment causes, according to the circumstances of the case, ag fol- 
lows: 

Finst. “Where there is a general judgment against the defendant, 
the execution shall be a common execution, which may be levied upon 
all the property of the defendant, (subject to execution) whether at- 
tached in the case or not. 

Secoxnp ‘Where there is a judgment against the property, money, 
or effects attached, the execution shall be an execution against such 
property, money, or effects only, and may be levied upon ‘the same 
whether in the hands of the officer or secured by bohd As provided for 
in this article. 

Tip. Where the judgment is against the garnishee, the execution 
shall be such as is used and allowed on general judgments in common 
actions on contracts. 

Src, 20, When property is seized on attachment the justice may 
allow the officer, having charge thereof, such compensation for his 
trouble and expenses, in keeping and maintaining the same, as shall be 
reasonable and just. 


ARTICLE XII 
FORCIBLE ENTRY AND DETAINER, 


Suc. 1. No person shall énter upon or inte any lands, tenements, or 
other possessions, and detain or hold the same. but where entry is given 
by IR and then only in a peaceable manner.” 

Bro. 2. If any person shall enter upon or into any lands, tenements, 
or other possessions, and detain and hold the same with force or strong 
hand, or with weapons, or breaking open the doors and windows, or 
other parts of a house, whether any person be in it or not, or by threat- 
ening to kill, matm,-er beat the party in possession, or by such words 
or actions as to have a natural tendency to excite fear or apprehension 
of danger, or by putting out of deors or carrying away the goods of the 
party in possession, or by entering peacably and then turning out by 
force, or frightening by threats, or other circumstances of terior, the 
party to yleld possession, in such case every person 30 offending shall 
be deemed guilty of a forcible entry and detainer, within the meaning 
of this act. 

Sec, 3. When any-person shall wilfully and with force, hold over 
any lands, tenements or other possessions, after the determination of the 
time for which they were demised or let to him, or the person under 
whom he claims, or shall lawfully and peaceably obtain possession, but 
shall hold the same wmiawfully and by force, and after demand made in 
writing for the delivery of possession thereof, by the person having the 
right to such possession, his agent or attorney, shall refuse or neglect 
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to quit such possession, such person shall be deemed guilty of an un- 
lawful) detainer. 

Sec. 4. The three preceding sections of this act shall extend to and 
comprehend terms for years, and all estates, whether freehold or less 
than freehold 

Sec 5, The aforesaid forcible entries and detainers, and forcible 
and unlawful detainers, are hereby made cognizable before any Justice 
of the peace of the respective counties in which the offences may be 
committed. g 

Sec. 6. When a complaint to any justice of the peace shal be made 
in writing and signed by the party aggrieved, his agent or attorney, 
specifying the lands, tenements or other possessions, so forcibly entered 
and detained, or so unlawfully detained over, and by whom and when 
done, it shall be the duty of the jnstice of the peace, to issue his sum- 
mons under his hand, directed to the sheriff or any constable of the 
county, commanding him to summon the person against whom the com- 
plaint shall be made, to appear before such justice, at a day in suth 
summons to be named. 

Sec. 7, The summons shall be endorsed on or annexed to the com- 
plaint, and shall ‘be in the form or to the effect following: 


County. 


To the Sheriff or any Constable of said county, 

In the name of the United States of America, you are hereby com- 
manded to summon , of the county of , to appear before 
the undersigned , Justice of the peace of the township or precinct 
within and for the county of , at ın said county, on the 
day of , at the hour of of the clock, in the 
noon of said day, then and there to answer and defend against the com- 
plaint of , of forcible entry and deétainer, (or of an unlawful de- 
tainer,) made by the said upon the land of the said , as by 
the complaint of the said , hereto annexed will more fully appear; 
and have you then and there this summons, with your return thereon. 
Given under my hand this day of A. D,, 18—. 

Justice of the Peace 


TERRITORY OF OREGON, } me 


Sec. 8. Such summons shall be served at least five days before the 
return day thereof, by reading the complaint and summons fo the 
defendant therein named, or by delivering him a copy thereof, or by 
leaving such copy at his usual place of abode, with some white member 
of ‘his family above the age of fifteen years, and explaining to such per- 
fon the contents thereof. 

Sec 9. The justice of the peace shall, at the same time, issue to 
the constable a venire, commanding him to summon six good and law- 
ful men, qualified to serye as Jurors, to appear at the same time and 
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place appointed for the trial of said complaint, to be a jury in the case, 


Sec. 10. The venire for a jury shall be ın the form or to the effect 
following: 


TERRITORY OF OREGON, 
County. 


To the Sheriff or any Constable of said county—Greeting: 

Whereas complaint has been made to me, a justice of the peace for 
the township (or precinct) of in said county, of a certain forcible 
entry and detaizer, (or unlawful detainer) made by , in and upon 
thé lands of , in the county aforesaid. These ate therefore in 
the name of the United States of America, to command you that you 
cause to come before me at in the county aforesaid, on the 
day of , at - o’clock of said day, six good and lawful 
men of your county, to serve as a jury to enquire into the forcible entry 
and detalner, (or unlawful detainer,) before described. Given under 
my hand, this —-—— day of A. D, 18—. 

. Justice of the Peace, 


a 


Sec 11, , If,a sufficient number of jurors do not attend, or attending, 
are set aside by challenging pre-emptorily, or for cause, the justice may 
order the sheriff or constable to complete the number. 

Sec. 12. The sheriff or constable shall return to the justice the sum- 
mons or venire, on or before the day assigned for the trial of the cause, 
and shall state.on the summons how he had executed the same, and 
shall endorse on the yenire, the list of jurors summoned by virtue of 
such venire. 

Sec, 13. If thé plaintiff does not appear by himself, his agent or 
attorney, on the day of trial, he shall be nonm-suited, and judgment 
entered against him for the costs. 

Sec, 14. - If the defendant fail to appear on the day of trial, by him- 


Self, or ageat, or attorney, the justice may proceed exparte, or adjourn 


the canse at his discretion, except that he shall in no instance adjourn 
for a longer time than ten days, nor to any other place than that named 
in the summons for the hearing of the case, except by the consent of the 
plaintiff arid defendant. 

Sec. 15. The justice of the peace shall have power to compel the 
attendance of witnesses as in other cases by attachment, and either 
party shall have process to bring in his witnesses. 

Sec. 16. Jurors when empanneled shall be sworn well and truly, 
to try the forcible entry and detainer, (or unlawful detainer,) as in the 
complaint of alleged, and a true verdict give according to law 
and evidence. 

Sec. 17. When the jury is sworn, the justice of the peace shall 
cause the complaint to be réad to them, and then call on the plaintiff to 
support the same; but the plaintiff shall not be required to make fur- 
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ther proof of the forcible entry and detainer, (or unlawful detaier,) 
than that he was lawfully possessed of the premises, and that the 
defendant unlawfully entered into and detains the same, (or lawfully 
entering, unlawfully detains ) 


Sec 18. If the jury on the trial find the defendant guilty, the justice 
of the peace shall record the verdict, and give judgment thereon with 
costs, and also issue a writ of restitution directed to the sheriff or con- 
stable, to cause the plaintiff to be repossessed, to which shall be added a 
clause commanding the officer to levy the costs of the goods and chattels 
of the defendant 

Sec 19 The verdict of the jury shall be in writing, and shall be in 
the form and to the effect following: “We the jury find the defendant 
guilty, (or if in favor of the defendant, then “not guilty,”) of said forci- 
ble entry and detainer, (or unlawful detainer,)-in manner and form as 
the plaintiff hath in his complaint alleged;” or the jury may find the 
defendant guilty as to part,.and not guilty as to the balance of the 
charge as laid in the plaintiff's complaint, If so they shall state it 
specially in their verdict 

Sec 20, When the jury find a verdict of not-guilty generally for the 
defendant, the verdict shall be so recorded, and the justice of the peace 
shall enter judgment against the plaintiff for costs, and issue executio 
therefor against the goods and chattels of the plaintiff, 


Sec, 21. It shall be the duty of the justice of the peace to enter on 
his minutes or docket the names of the jurors, their verdict and his 
- Judgment thereon, the admission of evidence objected to and the rejec- 
tion of evidence offered, the reason of such admission or rejection, and 
all the proceedings before him had touching the complaint 

Sec, 22 In all cases under this act, the justice of the peace shall 
have power to grant a new trial if the same be applied for on the day 
the verdict is rendered, and good cause be shown on affidavit therefor, 
which shall be within ten days after granting the same, yet not more 
than one new trial shall be granted to either party. 

Sec 23 The estate or the merits of the title shall in no wise he 
inquired into on any complaint which shall be exhibited by virtue of 
this act. 

Sec 24. Three years peacable and uninterrupted possession of the 
premises immediately preceding the filing of a complaint, under the 
provisions of this set, may be pleaded by any defendant in bar of the 
plaintiffs demand of possession. - 

Seo. 25 Every person who shall have a field or settlement on pub- 
lic lands, and who shall reside on or be in possession of the same, at 
the time of the forcible entry and subsequent detainer, or previous to’ 
the unlawful detainer, shall have the same remedy as is herein, provided 
in such cases against any person who shall make such unlawful entry 
upon him. The recovery in such case shall extend to one half section 
of land, taking such field or settlement as a centre, but not to interfere 
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with any other settlement or improvement previously made upon the 
public lands, 

‘Sec, 26. When any forcible entry and detainer, or unlawful detainer 
shall be made upon, or of any land or other possession against ‘the pro- 
visions of this act, the person having the lawful right of possession shall 
against the wrong-doer be considered ‘as entitled to such quantity, extent 
and lnmits of land as by the patent, grant, concession, deed, survey, 
donation, settlement or pre-emption right, such person or those under 
whom he claims can by the Jaws of the United States or of this Terri- 
tory, have and lawfully claim in and to such premises, and where no 
legal survey has been made, if such possession be detained, the field or 
improvement of the person entitled to the possession shall be in the mid- 
dle of the tract as near as may he, making the survey as near in a 
square as practicable without interfering with any established survey 
or line, or any conditional lines agreed upon by the adjoining proprie- 
tors -or possessors, 

Sec. 27. Any person having authority from the United States, or 
lawfully claiming under them shall haye power to enter upon such 
jands. 

Sec. 28. Neither the judgment nor any thing in this act shall bar or 
prevent the party injured from bringing his action of trespass or eject- 
ment, or other action against the aggressor or party offending. 

Sec 29, The writ of restitution shal) be in the form, or to the effect 
folowing: 


v 


t 
Trounrrory ol OREGON, 
County. 


To the Sheriff or Constable of said county—Greeting: 

‘Whereas did make to the undersigned, a justice of the peace 
in and for said county, a complaint in writing against ———— of said 
county, that he had been guilty of a forcible entry and detainer (or an 
unlawful detainer) of a certain tract of land (or other possessions) of 
the said , and whereas a jury was empanneled and sworn to 
enquire of said complaint and did return their verdict that the said 
was guilty thereof in manner and form as the said has 
complained against him; Cer if the verdiet is guilty as to part only, 
then as follows’ Here insert a description of that part of the premises - 
of which the defendant is found guilty as in the verdict,) and whereas 
judgment was thereupon entered by said justice that the said 
should have restitution of ‘the premises. You are therefore commanded, 
in the name of the United States of America, to cause the said 
te be forthwith removed from the premises aforesaid, and that the said 
have peaceable restitution of the same; and also that you levy 
of the goods and chattels of found in your county, the sum of 
being the amount of costs on the trial aforesaid, together with 
dollars for this writ, and also your own fees, and make return of 
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this writ with your proceedings thereon within ten days next after the 
date hereof Witness ————— justice of the peace for the county of 
, this day of A, D. 18-——. 


Sec. 30 In all suits under this act either party shall have the right 
of appeal to the district court of the proper county, which appeal shall 
be prayed for on the day of trial, In cases of appeal under this act, the 
trial in the district court shall be denovo on the merits 

‘SEc. 31. Upon all trials of cases of forcible entry and detainer or 
unlawful detainer on appeal from the justice of the peace, the district 
court shall carry its judgment into effect as 1f such district court had 
had original jurisdiction of the case, and shall issue executions for costs, 
writs of restitution and re-restitution when 1t shall be required. 

‘Sec. 32. The justice of the peace, when any appeal is prayed for 
under this act as a condition, precedent to the granting the same, shall 
require such party to enter into bond with sufficient security, to be ap- 
proved of by him, fo the adverse party, conditioned that he will prose- 
cute his appeal without delay, and that he will pay all costs that shall ‘be 
adjudged against him, and that he will ın all things abide by and per- 
dorm the judgment of the distriet court. 

Sec. 88 All appeals shall be prayed for on the day of trial, and 
tend entered into within ten days after the trial had before the justice 
of the peace. 

Bec. 84. No appeal shall be allowed unless the appellant shall make 
affidavit that the appeal isnot fer the purpose of vexatron or delay, but 
that justice may be done. : 

Sect 35. The justice shall, when any appeal ıs granted by him, 
make out and certify a full aad complete copy of his docket and together 
with all the original papers in the case, cause them to be filed in the 
office of the clerk of the district court on or before the first ‘day of the 
next term of the district court for the proper county. 

Sre. 36 On any writ of restitution issued by a justice of the ‘peace, 
if the officer shall return that he cannot find goods and chattels of the 
party against whom the writ issued, to pay the costs, the complainant 
may file in the office of the clerk of the district court, a duly certified 
copy of the proceedings and judgment thereon, which shall be a tien on 
the lands of the defendant, as other judgments of courts of record, and 
such ‘clerk shall issue execution thereen, directed and to be jevied as 
executions in courts of record 
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ARTICLE XII, 


PROCEEDINGS IN CASE OF BREACH OF THE PEACE 


7 


Sec. 1. No assaults, battery, or affray shall be indictable, but all 
such offences shall be prosecuted and punished in a summary manner, 
before justices of the peace, as hereinafter provided. 
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Sec. 2. The foregoing section shall not extend to the trial or punish- 
ment of any case of riot or unlawful assembly, nor to any agsault with 
an intent to maim, nor an assault with intent to commit a rape, nor an 
assault with intent to commit robbery, nor an assault with intent to kill, 
nor shall it embrace the offences of shooting at, or stabbing, but all such 
offences shall be punishable by indictment, 

Sec. 8. Whenever a complaint shall be made to a justice of the 
peace, on the oath or affirmation of any person competent to testify 
against the accused, that an assault, battery, affray, or other breach of 
the peace has been or is about to be committed, the justice shall torth- 
with issue his warrant for the arrest of the offender, which warrant 
shall be executed by the sheriff of the county, or any constable of the 
county, or by some competent person specially deputed by the justice 
for that purpose. 

Sec. 4. If any justice of the peace shall have any knowledge that 
any of the offences, mentioned in the last section, are about to be com- 
mitted, he shall issue his warrant and proceed as directed in that sec- 
tion, and if any such offence is committed, threatened, or attempted, in 
his presence, he shall immediately arrest, the offender, or cause it to be 
done, and for this purpose no warrant of process shall be necessary. 
But the justice may summon to his assistance, any sheriff, coroner, or 
constable, and all other persons then present, whose duty it shall be to 
aid the justice in preserving the peace, arresting and securing the offen- 
ders and all such as obstruct or prevent the justice, or any of his assist- 
ants, in the performance of their duty. 

Src. 5. When any person shall be brought-before a justice of the 
peace, under the provisions of this act, it shall be the duty of the justice 
to hear and determine, in a summary mode, the complaint alleged 
against the defendant. 

Sec. 6. Upon good cause shown the justice may postpone the trial 
of the cause to a day certain, in which case he shall require the defend- 
ant to enter into a recognizance with sufficient security, conditioned that 
he will appear before the justice at the time and place appointed, then 
and there to answer the complaint alleged against him. 

Seo. 7, If the defendant shall fail or refuse to enter into recogni- 
zance the justice shall commit him to the common jail of the county, 
there to remain until the day fixed for the trial of the complaint alleged 
against him. 

Sec. 8. In case of the breach of any recognizance entered into as 
aforesaid, the same shall be certified and returned to the district court, 
to be proceeded in according to law, 

Src. 9. If in the progress of any trial before a justice of the peace, 
under the provisions of this article, it shall appear that the accused 
ought to be put upon his trial for an offence not cognizable before a 
justice of the peace, the justice shall immediately stop all further pro- 
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ceedings before him and proceed as in other criminal cases exclusively 
cognizable before the district court 

Sec. 10. In all cases arising under this article ıt shall be the duty 
of the justice of the peace acting, to summon the injured party and all 
others whose testimony may be deemed material as witnesses at the 
trial, and to enforce their attendance by attachment if necessary. 

Sec, 11. All trials before a justice of the peace under this article 
shall be by a Jury of six competent men, unless the parties agree to 
leave the decision to the justice, who if they find the defendant guilty 
shall assess the fine to be paid by him, which shall not be less than five 
dollars, nor more than fifty dollars, according to the nature of the 
offence. 

Sec. 12. When proceedings are commenced under the provisicns of 
this article, on the formation or complaint of the injured party, his 
name shall be entered by the Justice in his docket as prosecutor, and if 
the defendant shall be discharged or acquitted, the prosecutor shall be 
adjudged to pay costs if the justice is satisfied that the prosecution 1s 
malicious 

Sec, 13. In all cases of conviction under the provisions of this arti- 
cle, the justice shall enter judgment for the fine and costs against the 
defendant, and may commit him until the judgment is satisfied, or issue 
execution on the judgment to the use of the county 

Sec 14. Any defendant who shall be committed or taken in execu- 
tion on such judgment, may at any time after ten days actual imprison- 
ment ın jail be discharged, and in that case the county shall pay the 
costs of the pi osecution and charge of 1mprisonmeni, and for the amount 
thereof shall be a privileged creditor of the defendant, entitled to be 
first satisfied out of his property and effects, 

Sec. 15 Ether the prosecutor or the defendant may appeal to the 
district court, if he shall, on the day of the rendition of the Judgment, 
file an affidavit stating that he verily believes that injustice has been 
done by the verdict and judgment, and also enter into a recognizance 
with two sufficient securities; which recognizances shail be in the form 
and with the same condition required ın appeals from a justice of the 
peace in civil cases 

Sec. 16. All appeals taken ten days or more before any term pf the 
district court of the county, shall be returnable to that term, but if‘taken 
within ten days next before the commencement of a term shall ‘be re- 
turnable to the second term 

Sec, 17. When an appeal is taken it shall be the duty of the justice 
to cause all material witnesses to enter into recognizance in the sum of 
fifty dollars each, conditionéd for their appearance to testify in the cause 
ai the term to which the appeal is returnable, and shall on‘or before the 
first day of such term file in the office of the clerk of the district court 
a copy of the entries on his docket, with a copy of the process and affi- 
davit of appeal, and the original recognizances of the appellant and 
witnesses duly certified, 
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Sec. 18. The clerk of the district court shall enter the cause on his 
docket, and if the appeal be regularly taken the cause shall be heard on 
the merits at the return term, unless good cause be shown for a continu- 
ance, and the costs in both courts shall abide the event of a trial in the 
district court, 

Sec. 29. If the appeal be not taken and perfected. within ten days 
after rendering judgment by the justice the judgment shall be affirmed. 

Sec, 20, If the judgment of the justice shal! be affirmed, or upon a 
trial In the district court the defendant shall be convicted and any fine 
assessed, Judgment shall be rendered for such fine and costs in both 
corts against the defendant and his securities 

Sec, 21. If in an appeal taken by the prosecutor the judgment of the 
justice shall be affirmed, the prosecutor and his securities shall pay all 
costs of said appeal, and if the judgment of the justice should have im- 
posed the payment of the costs upon said prosecutor, and said judgment 
be affirmed, the judgment of the district court shall include the costs of 
both courts, and be against the prosecutor and his securities. 

Sec. 22. If the judgment of the district court be not satisfied in 
thirty days after the rendition thereof, execution may issue against the 
party against whom judgment has been rendered and his. securities, 
which shall be made out of the property of the said purty if sufficient 
thereof be found, if not, then out of the property of said securities, 

See. 23. In all cases not specially provided for by this article, the 
process and proceedings before the justice shall be gevermed by the laws 
regulating proceedings in justices courts in civil cases. 

Sec. 24. It shall be the duty of the justice before whom any convie- 
tion may be had under this article, if there be no appeal, to make out 
and certify and within fifteen days after the date of the Judgment de- 
liver to the treasurer of the county a statement of the case, the amount 
of the fine, ané the name of the constable charged with the collection 
thereof, and the county treasurer shall charge the constable with the 
amount of such fine, and unless the same be paid iato the county treas- 
urer within sixty days- after the date of the judgement, the said justice 
shall 1ender judgment against such officer for the amount due, and 
twenty per centum thereon, making however, proper deductions for 
imzetvencies, on which judgment execution shall be issued as. other 
executions are, and the proceeds paid into the county treasury. 

Sec. 25. Any justice of the peace, sheriff, coroner, constable, or 
other officer who shall wilfully neglect or refuse to perform any duty 
enjoined on him by this article, shall be deemed guilty of a misdemeanor 
in office, and shalf moreover pay the sum of fifty dolars. And any per- 
son who shall, when summoned to aid in arresting or securing an offen- 
der, refuse to give such assistance shall pay five dollars. 

Sec. 26. Fines and penalties incurred under the provisions of this 
article, in cases not otherwise provided, may be recovered before any 
justice by action of debt 
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Sec. 27. When a trial under the provisions of this article shall be 
continued by the justice, it shall not be necessary for the justice to sum- 
mon any witness who may be present at the continuance, but such jus- 
tice shall verbally notify such witnesses as either party may require to 
attend before him to testity ın the cause on the day set for trial, which 
verbal notice shall be as valid as a summons, 


a 


` ARTICLE XIV. 


PROCEEDINGS TO PREVENT THE COMMISSION OF OFFENCES. 
7 
Ì 

Sec. 1. Whenever by affidavit it shall be rendered probable to any 
justice of the peace of the proper county, that any person has threatened 
to commit any considerable offence against the person or property of 
another, such justice shall issue his warrant to bring such accused per- 
son forthwith before him. 

Sec. 2. Witnesses may be subpenaed and examined as in other 
cases The examination of the accused may also be talren, but not 
under oath, H 

Sec. 3. I£ the justice becomes satisfied by such investigation that 
there is sufficient reason to apprehend the commission of the offence 
stated in the complaint, he shalt require him to enter into a recognizance 
with sufficient surety, conditioned according to the form appended to 
this” act. 

Sec 4 ‘When any person 1s committed to jail for not entering into 
recognizance as required by any Jaw of this Territory, the amount of 
bail required shall. be specified in the mitimus, Any justice of the 
peace may discharge the prisoner upon. his giving the bail required. 

See. 5. Fhe sheriff in all such cases, upon the application of the 
prisoner for that purpose, shall take him before some justice of the peace 
of the county that he may enter into the required recognizance., 


Sree. 6 A transcript of the proceedings of any justice of the peace, 
as provided fo1 in this and the succeeding article, together with the 
recognizance, (if one be taken), shall by such justice be filed in the 
office of the elerk of the district court of the proper county, on or before 
the first day of the ensuing term of sard court; for a failure to do so he 
shall be liable to indictment and may be fined in any sum not exceeding 
two hundred and fifty dollars. 

Sec. 7 The district court at the term to whiek the proceedings of 
the justice of the peace shall be returned as above required, shall pro- 
ceed to Investigate the matter by hearing testimony, and may release the 
prisoner, discharge the recognizance, or require a new one-for a time 
not exceeding one year ê 
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ARTICLE XV. 


PRELIMINARY PROCEEDINGS WHEN OFFENCES HAVE BEEN 
COMMITTED. 

Sec. 1. That whenevei by affidavit it shall be rendered probable to 
a justice of the peace, that an indictable offence has been committed 
within any county in this Territory, he shall by his warrant cause said 
person to be arrested, and it shall be the duty of the officer arresting 
such person to take him before said justice of the peace who issued the 
warrant, or before the next nearest justice of the peace, if the justice of 
the peace who issued the warrant shall be absent, or from any other 
cause shall be unable to attend. 

Sec. 2, Jf the arrest of the person charged with a criminal offence 
shall be made out of the county where it is charged to have been com- 
mitted, it shall be the duty of the officer making the same to take the 
prisoner to some justice of the peace most convenient for the attendance 
of the witnesses in favor of the prosecution, and the justice of the peace 
if he shall commit the prisoner to jail shall direct the warrant of com- 
mitment to the jail of the county where the offence is charged to have 
been committed, if there be a jail in said county, and if there be none 
in said county, then in the next nearest county jail. 

Sec. 3, It shall be the duty of the justice to take the recognizance 
of all the witnesses in behalf of the prosecution, and he may in all cases 
of felony, in his discretion, require the witnesses for the prosecution to 
give security for their appearance at the next term of the district court 
for the proper county. 

Sec. 4. When the affidavit shall state that property has been stolen 
or embezzled, and that affiant suspects such property is concealed in 
any particular house or place, the justice, if he think there is sufficient 
ground for such suspicion, shall issue his warrant to search for such 
property, but such warrant shall not authorize the officer to make the 
search in the night time, unless positive proof has been given to the 
justice that the property is concealed in such house or place. 

Sec. 5. If the property be found the officer shall bring the person 
having it in possession forthwith before the justice who issued the war- 
rant, g 

Sec. 6, Upon satisfactory proof of ownership the justice shall direct 
any stolen property to be giyen up to the claimant thereof. 

Sec. 7. That when an affidavit is filled with a justice of the peace 
stating that the affiant suspects and believes that counterfeit money, 
whether bank notes or coin, is concealed in any particular house or 
place, or about the petson of any one, and stating also that such affiant 
believes that such person-knows it to be counterfeit, the justice, if he 
thinks there is- sufficient ground for such suspicion, shall issue his war- 
rant to search for such property, 
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Sec 8 That if such counterfeit money be found, then the same 
proceedings shall be had as are provided for ın this article for the 
arrest, examination, and entering into recognizance of prisoners in 
other cases 

Src. 9. The prisoner shall be allowed to make his own statement, 
but not under oath; after which the witnesses on both sides shall be 
sworn and examined, 

Sec. 10. The magistrate may direct any portion of his statement or 
testimony to be reduced to writing and signed by the person making the 
same, which shall be returned with the other proceedings, as directed ın 
the previous article. 

Seo. 11 The magistrate may direct any of the witnesses to be 
removed from court during the examination of the prisoner, or of any 
other witness, Š 


Sec. 12, If there appears sufficient grounds of suspicion of the pris- ; 


oner's guilt, the magistrate shall (in bailable cases) require him to enter 
into recognizance with sufficient surety, conditioned as prescribed in the 
form appended to this act. - 

Sec. 18. Any of the witnesses may be bound, by recognizance, to 
appear and testify in the proper court, and in case of homicide they 
may be required to find sureties in such recognizance. 

Sec. 14 If the witness be an infant or a married woman, some other 
person shall enter into the recognizance for their appearance as afore- 
said. i 

Src. 15. If the offence be not bailable by a justice of the peace and 
there. are probable grounds to suspect guilt, the prisoner shall at once 
be committed. But he may be afterwards bailed by a judge of the dis- 
trict court. y 


L 
ARTICLE XVL 


i 
FORMS TO BE USED IN CIVIL CASES 


Sec. 1. The following, or other equivalent forms, shall be deemed 
sufficrently technical and correct in all cases to which they apply 
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No 1,—Svanions. 


TERRITORY oF ORCGOXN, ae 
County. f - 


To any Constable in sad county—Greeting: 
In the name of the United States of America, you are hereby com- 


manded to summon —————— to be and appear before me , R jus- 
tice of the peace, of the township (or precinct as the case may be) of 
, In said county, at my office therein, on the ——— day of ; 


18—, at — o'clock A.M (or P.M) of said day, to answer unto 
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and of this summons make legal service and due return. Given under 
my hand, this day of ————- A D, 18-——. 


Justice of the Peace 


Form of endorsement upon summons:—The plaintiff demands the 
sum of $ . Costs $———., 


No. 2—A Warr or RepLevin. 


TERRITORY OF OREGON, oe 4 < 
County. ` A 
To any Constable in said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to cause to be delivered, without delay, to ——————— plaintiff 
herein, (if he gives the security required by law), the following goods 
and chattels, to wit, (here describe the articles of property, particularly, 
as in the affidavit) and summon defendant to be and appear be- 
fore me, a Justice of the peace, of the township (or precinct, as the case 
may be} of , in said county, at my office therein, on the day 
of ——— A. D 18—, at — o'clock A, M. (or P. M.) of saià day, to 
answer unto the said plaintiff, in a plea of reptevin; and of this writ 
make due service and return. Given under my hand this -—_—-—-— day 
of ——_——— A. D, 18, 


Justice of the Peace. 


No. 3—A Waneant 


TERRITORY oF OREGON. š 
County. 


To any Constable ın said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to take and him (her or them) forthwith -bring before 
me, a justice of the peace of the township (or precinct) of —————, in 
said county, at my office therein, to answer unto plaintiff. And 
you are also commanded to give due notice thereof to the said plaintiff; 
and of this writ make due service and return. Given undet my hand 
this day of 18——.. 


Justice of the Peace. 
No, 4.—A Supeena 


TERRITORY Ol OREGON, 
County, 

To ————-.: n 

In the name of the United States of America, you are hereby required 

to appear beiore me, a justice of the peace of the township (or pre- 


~ PO Re ene See a Ta teeter eae Ren mt om aa aN heun Aet ae 


JUSTICES OF THE PEACE 67 
cnet) of , in said county, at my Office therein, on the day 
of ————, 18—, at — o’clack A. M. (or P M ) of smd day, to testify in 
a suit, wherein ———— is plaintiff, and ————— is defendant; on the 


part of the (plaintiff or defendant, as the case may be) 
Given under my hand this day of ————— 18——. 


Justice of the Peace 


No. 5—A VENIRE LOR A JURY. 


TERRITORY OF OREGON, ee 
County, 


To any Constable in said county—Greetiug: 

In the name of the United States of America, you are hereby com- 
manded to summon to appear before me, a justice of the peace of the 
township (or precinct) of , in said county, at my office therein, 
on the day of —_———, 18—, at — o’clock A. M. (or P M.) six 
good and lawful men, then and there to be sworn as a jury, to try an 
issue pending before me, between plaintiff, and defend- 
ant; and of this writ make due return Given under my hand, this 
day of ————— 18 


Justice of the Peace, 


No. 6.—A WRIT or ATTACHMENT. 


TERRITORY OF OREGON, a 
County. 


To any Constable in said county—Greeting~ 

In the name of the United States of America, you are hereby com- 
manded ta attach so mnch of the goods, chattels, moneys, effects and 
credits of C-—— D (except such as the law exempts) as shall be 
sufficient to satisfy the sum of , (the sum sworn to) with interest 
and costs af sujt, ın whasesoever possession the same may be found in 
your county, and sọ provide that the goods and chattels so attached, may 
be subject to further proceeding thereon as the law requires, and also to 
summor the said C D if to be found, to appear before me, 
a justice of the peace of the township (or precinct) of ————— in said 
county, at my office therein, on the day of —————,, 18—, at — 
o'clock A, M, (or P. M) of said day, to answer unto A B 
plaintiff, and also that you summon all such persons as garnishees, as 
may be directed by the said plaintiff, to appear before me at the time 
and place aforesaid, to answer such interrogatories as may be pro- 
pounded to them And of this writ make legal service and due return. 

Given under my hand this day of ————., 18. 
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No. T—Or OATH, Jory. 


You and each of you do solemnly swear, that you will well and truly 
try the cause submitted to you by Plaintiff, and defendant, 
and a true verdict give according to the evidence given you in court, so 
help you God. 


No, 8-—OaTH oF 4 WITNESS 


You solemnly swear that the evidence you will give in the cause 
now pending between plaintiff, and defendant, shall be 
the truth, the whole truth, and nothing but the truth, so help you God. 


No. 9.—AFFIRMATION OF A WITNESS. 


You do solemnly, truly and sincerely affirm, that the evidence you 
will give in the cause now in hearing, shall be the truth, the whole 
truth and nothing but the truth, and this you do under the pains and 
penalties of perjury, 


No. 10—Oatn or Vome DIRE. 


You do solemnly swear that you will makè true answers to such 
questions as may be put to you, touching your interest in the suit now 
pending, between plaintiff, and’ defendant, so help you 


God. 4 


No. 11—Form or JUDGMENTS. 


A. B. PLAINTIFr, r 3 
vs. In Debt. 
C. D. DEFENDANT, 


{After noting the previous proceedings with the constable’s return 
and time of trial, say): 

This day came the parties, (by themselves, their agents or attorneys, 
as the case may be) and the cause and proceedings being fully heard 
and inspected, and all things touching the same. It is therefore con- 
sidered that said plaintiff, (or defendant) recover of said defendant, (or 
plaintiff), the sum of „ debt with interest thereon, at the rate of 
per centum per annum, from the day of —————~, 15—, 
till paid, with costs of suit taxed at 


No. 12. 


Judgments in assumpsit, covenant, trespass or case, which all sound 
in damages, may be in the above form, substituting the word damages 
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for the word debt. If the plaintiff is to be non-suited for not appearing, 
say “comes the defendant but the plaintiff being called comes not, nor 
is his suit further prosecuted.” It is therefore considered that the 
plaintiff be non-suited, and that the defendant go hence without day, 
and recover of the plaintiff his costs by him about his defence herein 
expended, 


No. 13 


If the defendant do not appear and the case proceeds, say “comes the 
plaintiff, but the defendant though called, comes not,” and it appearing 
that he has been duly served with-process, and the cause being fully 
heard and inspected See as in form No. 11. 


No 14. 


General judgment for defendant on trial, commence as in No. 11, 
and on coming to the judgment say, “It is considered that the plaintiff 
take nothing by his suit, and that the defendant go hence without day, 
and recover of the plaintiff his costi by him about his defence herein 
expended.” 


No. 15.—Jury TRIAL AND JUDGMENT. 


After stating the appearance of the parties as in No. 11, or of the 
plaintiff, the non-appearance of the defendant, and service of process as 
in form No. 18, say “and a jury being summoned at the request of the 
plaintiff, or defendant,.&s the case may be, who being called likewise 
come, to wit: (here insert their names) good and lawful men, who being 
duly elected and sworn well and truly to try the cause submitted to 
them, between the parties aforesaid, and a true verdict to give according 
to the evidence given them in court, returned the following verdict, to 
wit: “We, the jury, find for the (as the yerdict may be,) . 
It is therefore considered that the (plaintiff or defendant, as the case 
may be) recover, &c., as in No, 11. Or if the case stand on default, and 
the jury are sworn to inquire of damages only, after the word sworn, 
say “well and truly to inguire of and assess the plaintiff's damages in 
said cause,” &c,, in which case their verdict will be, “we, the jury, 
assess the plaintiff's damages at ——————-.” If the jury try the cause on 
an issue made between the parties, they are to find for the plaintiff, or 
defendant, (as the case may be) so much in debt, or damages, as the 
nature of the action or defence may require; or to find generally fer 
the defendant. 


No. 16,—JvupGMENT IN REPLEVIN FOR PLAINTIFF. 


“it is considered that for the tortuous taking and unlawful detention, 
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(or the unlawful detention, as the case may be) complained of by the 
plaintiff, the said plaintiff recover of the defendant the sum of 

for his damages sustained by reason thereo?, with costs of suit, taxed at 
———— If the defendant succeed in his defence before the justice or 
jury, there will be a genėřal verdict and judgment in his favor, “that 
the defendant go hence without day, and fetover of the plaintiff his 
costs, €c, as in forms Nos' 12 and 14, If the defendant shall have 
pleaded a plea entitling him to a judgment for a return of the property 
replevied, to wit: a plea of property in himself or any person, other than 
the plaintiff, at the time ot suing out the writ of replevin, and such plea 
be found true, the judgment will read, “it is therefore considered that 
the defendant have return of the goods and chattels replevied, (or such 
part of them as may be adjudged of him) to wit: [here describe them,] 
agreeably to law, and that he recover of the plaintiff his costs,” &c., as 
above 


No. i7—An Exectrion. 


2 
z 


x 


TERRITORY OF OREGON, 
County 


To any Constable in said cdunty—Greeting: 


Whereas judgment against for the sum of dollars and 
cents, and dollars, and cents costs, was recov- 
ered on the day of —~———— 18—, before nie, a justice of the 


peace of the township (or precinct) of in said county, at the suit 
ot —————: These are therefore, in the namé of the United States of 
Ainerita, to command you that of the goods and chattels of the said 
, (except such as the law exempts) you cause to be made the 
said sum, interest and costs, and accruing costs by distress and sale 
thereof according to law; and of this writ make legal service and due 
return to tite, at my office, in said township (or precinct) within thirty 
days from this date. 
Given under my hand this 


day of ————-, A, D. 18—. 
Justice of the Peace 


No. 18 —WHEN SECURITY HAS BEEN GIVEN FOR STAY or EXECUTION ox 
JUDGMENT AGAINST THE PRINCIPAL AND SECURITY, 


TERRITORY OF OREGON, Š 
County. ; 


To ahy Constable iñ said county—Greéeting: 

Whereas judgment against ————, for the sum of , and —— 
costs, was recovered on the day of ———-, 18——-, before me, 
a justice of the peace of the township (or precinct) of ————- in said 
county, at the suit of ————. And whereas on the day of j 
in the year aforesaid, —— become security to pay the said judgments 
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and costs ın ——— days from the date of the judgment aforesaid, agree- 
ably to law, ın the payment of which the said —— have failed. These 
are therefore, in the name, &c. (as in the common form.) 


No. 19—Forat oF AN EXECUTION CONTAINING A GARNISHEE CLAUSE. 


(At the close of a common execution, say} and whereas A B has 
stated on affidavit, that he verily believes that the defendant m execu- 
tion has not in his possession, sufficient property to satisfy such’ judg- 
ment and costs, and that © D -is indebted to the said defendant in a sum 
above five dollars, (or has property in his possession of the said defend- 
ant, deseribing it) you are hereby further commanded to summon the 
said C. D. to be and appear before me, at my office in —————,, on the 

——- day of ———— 18—,, (the return day of the execution) at —— 
o'clock of gaid day, to answer interrogatories touching his mdebtedness 
to the said defendant in execution, Given under my hand this 
day of ———— A, D. 18——. 


* 


Justice of the Peace. 


No. 20.—Scrre Facas (oN TRANSCRIPT.) 


TERRITORY OF OREGON, as 
= County. F " 


To any Constable in said county—Greetiwg: 
Whereas, on the day of ————~, A. B obtained judgment 
before C D., a justice of the peace of the township (or precinct) of —— 
in the county of ——-— and Territory afo d, against E. F., for the 


sam of debt for damages] with interest reon from the ———— 
day of ————— till paid, and costs of suit taxed at , costs recovered 
since , whole costs , Making in all the sum of ——-——., as 


by transcript thereof duly certified appears And whereas said judg- 
ment is still in force, unreversed and unsatisfied, and execution thereof 
yet 1emains to he made as is on the part of the said A. B alleged. . 
You are therefore, in the name of the United States of America, com- 
manded to summon the said E. F. to appear before me, a justice of the 
peace of the township (or precinct) of , in said county, at my office 
therein, at —— o'clock ——, on the day of , to show cause why 


execution shall not issue against him for the debt, interest and costs’ 


aforesaid, and of this writ make due service and return. Given under 


my hand this day of ————, 18. 
f Justice of the Peace. 
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FORMS IN BREACHES OF THE PEACE 


No. 1—WaABRANT. 


TERRITORY OF OREGON, 
County. 


To any Constable in said county—Greeting: E 

Whereas complaint has been made before me, a justice of the peace 

of the township (or precinct) of , in said county, on the oath of 

A. B., that on the day of ———, at the county aforesaid, E. F. 

late of said county, did (here describe the offence as in the affidavit.) 

. You are therefore, in the name of the United States of America, com- 
manded to take E. F. and him forthwith bring before me or some other 

justice of the peace, to answer to said complaint, and be further dealt 


with according to law. Given under my hand this day of 
, 18—. 


Justice of the Peace. 


No. 2.—VENIRE For A. JURY. 


z TERRITORY OF OREGON, 


8S. 
County. 
a To any Constable in said county—Greeting: = 
ms Whereas —-———— has been arrested and brought before me, a justice 
£ of the peace of the township (or precinct) of in said county, on a 


charge of having committed an assault and battery on the body of 
(if the offence charged be any thing else, describe it.) You are there- 
fore hereby commanded, in the name of the United States of America, 
to summon six good and lawful men of your county to appear before me 
forthwith, at my office in said township, (or precinct) as jurors, to in- 
quire of the truth of the said charge, and give their verdict thereon. 
And of this writ make legal service and due return, Given under my 
hand this day of —————-, A. D. 18—. 


Justice of the Peace. 


No 3.—Cowstapre’s RETUEN, 


I have, as commanded, summoned six good and lawful men as jurors, 
whose names are on the pannel hereto annexed. 


b May ist, 18—, I, 8, Constable. 
i No. 4—OATH OF THE JURORS, + 
z You and each of you do solemnly swear that you will well and truly 
: inquire into the charge now alleged against and a true verdict 
give, according to law and the evidence. So help you God. 
\ i 
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No. 5.—Verpicr or THE Jury, | 


We, the jury, find the defendant guilty, and assess his fine at- 
dollars. : 


No 6—JUDGMENT, 


After stating the proceedings in the case, the finding of guilty by the 
jury or justice, say “it is therefore considered that the said United States 
of America recover of said the sum of fine for the offence 
aforesaid, with interest thereon fill paid, as well as the costs of the 


prosecution against him, taxed at ; and that said ~———— stand 
committed until said fine and costs be paid, or he be otherwise duly 
discharged z | 


IN PROCEEDINGS TO PREVENT THE COMMISSION OF OFFENCES. 
No. {.—ATFIDAVIT 


TERRITORY OF OREGON, 


ss. 
County. * 


A. B., being duly sworn, says that M. N., of said county, has threat- 
ened to kill him the said deponent, {or if the threat were to commit any 
other offence either against A. B. or his property, or against any other 
person or his property, let it be stated accordingly) and that he the said 
A. B. verily believes that unless measures are taken to prevent him, 
there-are sufficient grounds to apprehend that he will carry those threats 
into execution. 


Sworn to and subscribed this day of —————-, A. D. 18——, 
before me, f 
E. F., Justice of the Peace. 
A. B. 


No. 2.—WaRRANT, 


County, 


To the Sheriff or any Constable of said county:— 
It having been made satisfactorily to appear to me, a justice of the 
peace of the township (or precinct) of » in said county, by the 
affidavit of A B (and C. D., if other affidavits were taken) that M, N. 
` has threatened to (here describe the offence threatened,) and there is 
sufficient reason to apprehend that, unless restrained, he will carry a 

those threats into execution These are, therefore, in the name of the 
United States of America, to command you, that you arrest the said 
M N, if he be found in your county, and bring him forthwith before 


. TERRITORY OF OREGON, } a 
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me, at my office in , or before some justice of the peace of the 
county aforesaid, to answer the charges against him. - 
Given under my hand this day of , &—. 
E, T., Justice of the Peace, 


No 3.—RECOGNIZANCE, 


Be it remembered-that on the day of . A.D. 18—, 
before me personally came M. N. and J. S., and acknowledged them- 
selves to owe to the United States -———— dollars each. 

The condition of this recognizance is such that if the said M, N. 
shall personally appear at the district court of said county, on the first 
day of the next term thereof, and abide the judgment of said court, and 
not depart without the leave of the same, and in the meantime shall 
keep the peace towards A. B. of said county, and in particular shall 
not commit [here state the crime threatened, as sworn to in the afda- 


a _vit,] then this recognizance to be void, otherwise of force. 
M. N. [r s] 
J S. [n. 8.] 


Taken and acknowledged before me, this day of —————.. A. D. 


18-——. 


E. F, Justice of the Peace. 


No. 4-—MITTIMUS OR COMMITMENT. 


ENRTTONY OF OREGON, "6. 
County, 7 


To the keeper of the Jali of said county: 

It having been sufficiently proved to me, a justice of the peace of the 
township [or precinct] of , In said county, that M, N, has threat- 
ened to kill one A. B. for whatever else the crime threatened may 
chante to be] and that there is reason to apprehend that, unless effectu- 
ally restrained, he will carry his threat into execution, the said M. N. 
was directed by me to find security for his good behavior in the sum of 
dollars, which he haw failed to do. These are, therefore, in the 
name of the United States of America, to command you to receive the 
said M. N, into your custody, in the Jail of the county aforesaid, there 
to remain until discharged by due course of law. 

Given onder my hand this day of ————,, A. D, 18-—. 

E. F, Justice of the Peace, 


E] 


No. §.—~A Stippiena. 
TERRITORY or OREGON, $8 
‘County, ' 


To the Sheriff or any Constable in the county aforesaid: — 
In the name of the United States of America, you are hereby com- 
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manded to summon G. H. and J. K. to appear before me, a justice of 
the peace of the township (or precinct) of —————, in said county, at 
forthwith (or on next) to give testimony concerning a 
complaint made on behalf of the United States against M, N. who is 
charged with (here state the offence.) Hereof fall not, and have you 
then there this writ. 


E. F., Justice of the Peace. 


IN PROCEEDINGS WHERE OFFENCES HAVE BEEN COMMITTED, 
No, 6 > 


The affidavit in this case should be the same as in No. 1, eacept 
that it should-charge the offence to have been committed by the person 
accused, within the county aforesaid, as deponent verily believes, 


No %.—~Wangant, 
TERRITORY OF OREGON, 
z ‘County, 


To the Sherlff or any Constable in said County: 

It having been shown to me, a justice of the perce of the township 
{or precinct) of in said county, by the affidavit of A. B., &c., 
that M. N. is guilty of murder, as deponent verily believes, by killing 
G. H.4n the county aforesaid. These are therefore, &c., [as in No 2.] 


No. 8. \ 


(Commencement the same as in No, 3. Then proceed.) The con- 
dition of this recognizance is such that if the said M. N. shall person- 
ally appear at the district court of said county on the first day of the 
next term thereof, and abide the judge of said court, and not to depart 
without the leave of the same, then this recognizance to be void, other- 
wise of force, i 

M. N. [t. 8.] 
J. S [L s.J 
day of ————~, 18—, before 


Taken and acknowledged this 
me, 
W. F., Justice of the Peace. 


(The same form with slight alteration will answer in case of a recog- 
nizance taken by the sheriff or other officer making an arrest in vaca- 
tion, after an indictment has been found.] 
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No. 9.—SEaRCH Warrant: 


TERRITORY OF OREGON, a - 
County, is 


To the Sheriff or any Constable in said County—Greeting: 

Whereas A, B. has stated on affidavit that the following goods and 
chattels to wit (here describe them) have within days last past 
(or were on the day of ————)} by some pérson or persons un- 
known, been feloniously stolen, taken, and carried away out of the 
hands and possession (or from the premises) of C, D. of the county 
aforesaid, and also that the said A. B. verily believes that said goods, 
or part thereof, are concealed (in or about the house or premises of 
E. F., describing the place to be searched) in said county. 

These are, therefore, in the name of the United States of America, 
to command you that, with the necessary and proper assistance, you 
enter into said (here describe the house, premises, or other place 
to be searched) and there diligently search for said goods and chattels, 
and if the same, or any part thereof, be found on such search, bring the 
same, as also the said E. F., forthwith before me, a justice of the peace 
of the township (or precinct) of , in said county, or some other 
justice, to be disposed of and dealt with according to law; and of this 
writ make due service and return. Giver under my hand this 
day of ————-, 18. 


\ Justice of the Peace. 


No. 10.—~Mrrriacs. 


County, 


To the keeper of the Jail of said county:— 

It having been sufficiently proved to me, a justice of the peace of 
the township (or precinct) of , in said county, that M. N. has 
committed murder, by killing one G. H., in the county aforesaid, [or 
whatever else the crime may be. In bailable cases state, “the said 
M. N. was directed to find security, for his good behavior, in the sum 
of dollars, which he has failed so to do.”] These are, there- 
fore [the same as in No. 4]. \ 


ee 
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Seorion 1. Be 1t enacted by the Council and House of Representatives 
of the Territory of Oregon, That there shall be elected at the general 
election annually, in each county in this Territory, a Treasurer, who 
shall immediately, on the receipt of a certificate notifying him of his 
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election, take an oath faithfully to perform his trust, and give bond, with 
security to the satisfaction of the board of county commissioners, pay- 
able to said board ım their corporate name, conditioned for the faithful 
discharge of the duties of his office, that he will account for all moneys 
that may come into his hands as Treasurer, that he will deliver unto his 
successor in office, all books, papers, documents and other things which 
he may hold by virtue of his office, and that he will pay him the balance 
of all moneys due the county. And said Treasurer shall hold his office 
for the term of one year, and until his successor shall be elected and 
qualified. . 

Sec, 2. It shall be the duty of the Treasurer to receive all moneys 
due and accruing to the county, to pay and disburse the same on orders 
drawn. by the board of county commissioners of the proper county, at- 
tested by the clerk, and not otherwise, The said Treasurer shall Keep 
a true and just account of all moneys received and disbursed, and hold 
and keep the same at all times ready for the inspection of the board, 
and shall, at every regular term of said board, furnish them with a 
statement thereof, balanced to the first day of said term, showing all the 
moneys received and disbursed by him since his last settlement, and the 
balance remaining in his hands, together with the arrearages of taxes in 
the hands of the collectors He shall, moreover, once in every year, 
settle his accounts with the said board, and produce his vouchers, which 
being allowed, shall be canceled by them, by writing the word ‘canceled’ 
on the face of such order, which shall be retained and filed by the clerk 
of said board. 

Sec_3. It shal] moreover be the duty of said Treasurer, as soon as 
he shall have received from the clerk of said board a statement of the 
amount of taxes put into the hands of the sheriff or collector of his 
county or any of his predecessors, and which shall not have been ac- 
counted for, forthwith to proceed to collect, in the name of the county 
commissioners, from said delinquent, his sureties, heirs, executors, or 
administrators, the sum or sums in arrear and due from him or them to 
the county, and in like manner ‘when such Treasurer shall be furnished 
by the clerk with a statement of jury fees, fines and forfeitures. received 
by any officer, he shail forthwith proceed to collect the same, and place 
the same when collected, to the credit of the county. 

Sec, 4 County orders, when properly attested, shall be entitled to 
preference as to payment according to the order of time 1n which they 
may be presented} and upon the receipt of money into the Treasury, it 
shall be the duty of the Treasurer to appropriate and set apart the same 
for the discharge of such county orders so presented: Provided however, 
That the County Treasurer is hereby required to receive of any collec- 
tor all county orders which such collector may have received in payment 
of county tax, without regard to priority of number of any such order or 
orders: And provided, That when two or more orders are presented 
at the same time, preference shall be given to the order of the oldest 
date 
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Sec. 5. That the County Treasurer shall have for his services ane 


r and a half per centum for all moneys received, and one and a half per 
ý centum far all moneys paid out for the county, excepting moneys arising 
k from the sale of town lots at the county seats, in which case he shall 
a receive no more than two per centum for both receiving and paying out 

$ the same. 


Sec. 6, In case the Treasurer chosen shall decline accepting the 
office, or after accepting shall die, or resign, or remove out of the county 
within the year, or shall from any cause become incapable of discharg- 
ing the duties of his office, the board of caoynty commissioners shall ap- 
point a suitable person, being a resident of the same county, to fill such 
vacancy; and the person appointed, heing sworn to the faithful discharge 
of the trust and giving bond as before directed, shall be Treasurer of 
said county for the remainder of the year, and until another shall be 
chosen and qualified in his stead. 


Sic. 7, That hereafter it shall be the duty of any persan ar persons 
who may intend ta exhibit to public view or show any animal or 
animals, wax wark or other figures, rope or wire dancers, feats of circus 
viding, or shght-of-hand, for gain, to apply to the Treasurer of the 
county where such exhibition is to be made, and pay the said Treasurer 
not less than ten nor more than fifty dollars, at the discretion of the 

said Treasurer, who shall receipt for the same, which receipt shall be 
J forthwith filed with the clerk of the board of commissioners of the 
proper county, who is hereby required to make out his permit under the 
seal of the said county, for which said clerk shall be entitled to receive, 
as a fee, one dollar, to be paid by such applicant, and the said permit 
shall be a sufficient authority for such applicant to show ar exhibit such 
animals, wax works, or other thinga during his stay in said county, pro- 
vided that such stay shall not exceed one month, and further provided, 
that nothing in this act contained shall prevent any board of trustees of 
any imcorporated town from taxing such exhibition agreeably to their 

corporate laws and ordinances passed in pursuance thereof. 
Sec. 8, AH county taxes arising from tavern licenses or otherwise, 

a shall be paid into the County Treasury. 


Sec. 9. All sheriffs, coroners, constables, clerks, county treasurers, 
collectors, assessors, Justices of the peace, and county commissioners, 
shall be required and it is hereby made their duty to cause to be prose- 
cuted any person or persons who shall violate any of the provisions of 
this act 

Sec. 10, Any person who shall violate the provisions of the seventh 
section of this act, shall be prosecuted before any justice of the peace, 
and fined in any sum not less than twenty-five nor more than fifty 
dollars. 

i Sec. 11. The Treasurers of the several counties may, in their own 
names and official capacity, prosecute to final judgment and execution 
any suits upon bonds, notes, and other securities given to their prede- 
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cessors in office, and any suits commenced by their predecessors in office, 
and pending at their removal therefrom; and they may also prosecute 
for any injuries done to the lands, buildings, or other property of their 
counties f 

Sec. 12. The Treasurer in each county may appoint a deputy, for 
whose acts he shall be responsible, and who shall take an oath for the 
faithful performance of the duties of his office, 


—— 
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Section 1, Be 1t enacted by the Council and House of Representatives 
of the Territory of Oregon, That there shall be elected in each of the 
organized counties of this Territory, at the time and place of holding 
the general election, a Coroner, who shall hold his office for two years 
and until his successor is elected and qualified. He shall, before exer- 
Gising any of the duties of his office, take an oath faithfully to fulfill the 
duties of such office; and when called upon to exercise the duties of 
sheriff, he shail execnte such bond and security as the clerk of the dis- 
trict court may require. 

See. 2 It shall be the duty of the Coroner to execute all process in 
his county, in all cases when just exception can be taken to the sheriff 
or his deputy, or when there is no sheriff, 

Sree. 3. In all cases upon affidavits being made and filed in any court 
of record in this Territory, of the partiality, prejudice, consanguinity or 
interest of the sheriff, or of the deputy of the sheriff of any county when 
suit is about to be brought or shall have been commenced, it shall be 
the duty of the clerk to issue and direct orginal or other process in the 
suit that would 1:egularly go to such sheriff or deputy, to the Coroner, 
who shall execute the same and attend to the same throughout, in the 
same manner as the sheriff could or ought to have done. 

Src. 4. The partiality, prejudice, consanguinity or interest of the 
sheriff or deputy, shall not be cause for change of venue, but the Coro- 
ner shall perform the duties above described, or if there should be no 
Coroner, some proper person to be appointed by the clerk, shall supply 
the place of the sheriff in like manner as the Coroner is hereby required 
to do, 

Sec, 6. The Coroners shall take inquest upon the view of the dead 
bodies of such persons only as shall be supposed to have come to their 
death by violence or undue means, and not when the death is believed 
to have been and evidently was occasioned by casualty. 

Src 6. That as soon as any coroner shall have notice of the dead 
body of any person, supposed to have come to his death by violence or 
undue means, found or lying within his county, he shall make his war- 
rant to any constable of the county where such body is, requiring such 
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constable forthwith to summon six good lawful men of the county, to` 
appear before such coroner at the time and place expressed in such 
warrant, and the warrant may be issued with or without a seal, and in 
subsiance as follows: 


County, 


To any Constable of said county—Greeting: 

In the name of the United States of America, you are hereby required 
to summon immediately six good and lawful men of your county, to 
appear before me, one of the coroners of said county, at the dwelling- 
house of (or describe the place where to meet) then and there to 
inquire upon the view of the body of , there lying dead, and by 
what means he came to his death. Hereof fail not. 

Given under my hand the day of ———, A. D. 18——. , 

Coroner. 


TERRITORY OF OREGON, } Sé i 


1 


Sree. 7. That the constable to whom such warrant shali be directed 
and,delivered shall forthwith execute the same, and shall, at the time 
mentioned in the warrant, repair to the place where the dead body is, 
and make return thereof to the coroner, and of his doings thereon under 
his hand; and any constable who shall unnecessarily neglect or fail to 
execute or return such warrant shall forfeit the sum of ten dollars; and 
if any person summoned as a juror, shall fail to appear without a rea- 
sonable excuse therefor, he shall forfeit the sum of five dollars; which 
forfeitures may be recovered to the use of the county, with costs of suit, 
by action of debt, or on the case, to be brought by the coroner. 

Sec. $. That when the jurors summoned appear, the coroner shall 
call over their names, and then in view of the body he shall administer 
to them the following oath: 


“You solemnly swear that you will diligently inquire, and trae pre- 
sentment make on behalf [of} the United States of America, when, and 
how, and by what means the person whose body here lies dead came to 
bis death; and you shall return a true inquest thereof according to your 
knowledge and such evidence as shall be laid before you, so help you 
God.” 


If the six jurors shall not all appear, the coroner may require the 
constable or any other person whom he shall appoint to return jurors 
from the bystanders to complete that number, 

Sec. 9. The coroner may issue subpe@nas for witnesses returnable 
forthwith, or at such time and place as he shall therein direct. The 
persons served with such subpoenas shall be allowed the same fees, and 
their attendance may be enforced in the same manner by the coroner, 
and they shall be subject to the same penalties as if they had been served 


To 
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with a subpena in behalf of the United States of America, to attend a 
justice's court. 


Sere..10. That an oath to the following effect shall be administered 
to the witnesses by the coroner: 


“You solemnly swear that the evidence you shall give to this inquest, 
concerning the death of the person here lying dead, shall be the truth, 
the whole truth, and nothing but the truth, so help you God.” 


Sec. 11. That the testimony of all witnesses examined before any 
inquest shall be reduced to writing. by-the coroner, or some other person 
by his direction, and subscribed by the witnesses respectively giving it 
in. 

Sec. 12. That the jury, upon inspection of the dead body and after 
hearing the testimony and making all needful inquiries, shall draw up 
and deliver to the coroner their inquisition. under their hands, in which 
they shall find and certify when, how, and by what means the deceased. 
person came to his death, and his name, if it was known, together with 
all the material circumstances. attending his death; and if it shall appear 
that he was murdered, the jurors shali further state who was guilty, 
either as principal or accessary, if known, or were in any manner the 
cause of his death, which inquisition may be in substance, as follows: 


op ss. An inquisition taken at . in ———— county, on 
the day of ——— A, P. 18—, before , one of the coro- 
ners of the said county of ———+, upon the view of the body of 
(or a person) there lying dead, by the oath of the jurors whose names 
are hereunto subecribed, who sworn to inquire on behalf of the 
United States of America, iro w, and by what means the said 


came to his death, upon their do say (tien insert when, how and 
by what person, means, wer or instrument he was killed,) in testi- 
money whereof the said coronerjand jurors of the inquest have hereunto 
set their hands the day and yeay aforesaid.” 


Src. 13. That if the jury tie 
assault has been committed on § 
by recognizance such witnesses} 
testify at the next court, to be $ 
dictment for such offence can § 
court the inquisition, written ep=i@néan, 
tions by him taken; and may agp 
nesses who shall refuse to : 

Sec. 14. That if any perso: 
committed such offence, shall n 
the same power as a justice af 
hension; and such warrant ah 


that any murder, manslaughter, or 
Meocened, the corqner shall bind over 
he shati think r to appear and 
Sh ten ame eg , at which an in- 


int ’ as he shall direct. 
§ charged by the with having 
be in custedy, the shall have 
he peace. to issus process for his appre- 
be made returnabje before any justice 
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` 


of the peace, or other magistrate o1 court having cognizance of the case, 
who shall proceed therein in the same manner that is required of jus- 
tices of the peace in lke cases 

Sec, 15. That when any coroner shall take an inquest upon the view 
of the dead body of a stranger, or being called for that purpose shall not 
think it necessary, on view of suċh body, that any inquest should be 
taken, he ghali cause the bady to be decently buried, and all expenses 
of the inquisition and burial shall be paid by the county in which such 
dead body shall be found. , 

Sre, 16 That in case of the absence of the coroner, any magistrate 
being notified of any dead body as before mentioned, shali be authorized 
and ‘required to perform the duty of the coroner as pointed’ out in this 
act. 

Sec 17. That the coroner, as soon as the verdict of the jury shall 
have bean rendered, shall take immediate measures to have the body 
buried, the expense attending the burial to be paid out of the deceased 
person’s estate, if sufficient there be, if not, by the county: Provided 
however, That if the friends f the deceased shall request to have the 
body to bury at their own expense, the coroner shall deliver it to them. 

Sec. 18. It shall not be lawful for any person to bury, or cause to 
he buried, the body of any person whatsoever that may have come to 
its death by unlawful violence.or other suspicious cause, without first 
giving notice to the coroner of his county of such death, or in case the 
coroner is absent or cannot be had, to some justice of the peace, 
Every person so offending, shall be liable to the sum of fifty dollars, to 
be recovered:before any proper tribunal, one-half to the use of the 
county, and the other half to.the use of any person who will sue for the 
game. & 7 
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Section 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That when any action founded on contract 
shall have been commenced, or shall be about to be commenced, in the 
district court in any county in this Territory, either by summons, or 
capias, a writ of attachment shall be issued by the clerk of safd court 
upon an affidavit being filed in his office containing the following requi- 
sites” 


1st. It must state that something is due from the defendant to the | 


plaintiff, and as nearly as practicable the exact amount. 
2d, It must state that, as deponent verily believes, the said debtor is 
a non-resident of the Territory, or that he is in some manner about to 


dispose of or remove his property with intent to defraud his creditors, or - 


that he has absconded so that the ordinary process cannot be seryed ; 


“< 
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upon him, The facts and circumstances on which such belief ix founded 
shall be distinctly stated and set forth in the affidavit. 

See, 2 When a writ of attachments shall be sued out from any court 
of record of this Territery, or from any justice of the peace, upon the 
return thereof the defendant may join issue on the facts and allegations 
set forth in the affidavit on which the attachment is sued out, and there- 
upon said issue shall be tried by a jury empanneled and sworn to try 
the same, in like manner as a jury 18 empanneled and sworn to try any 
other issue of fact in said courts. And if upon the trial of such issue 
the verdict of the jury shall be for the defendant, the court shal! there- 
upon order that the attachment be forthwith dissolved. 

Sec 3. The said writ may also be isgued in actions ex delicto. in 
cases where bail has been, ordered and a capias issued thereon; pro- 
vided, an affidavit shall be filed in the manner aboye directed, stating 
the truth of one of the requisites specifed under the second head of 
the preceding section. 


Sec 4, In such cases the amedai in whieh the defendant W to be 
held to bail shall be stibstituted in every instance for the amount swoth 
to be due, as required in section first. In other rebpects the procebdings 
shall be the same as in actions founded on contract. n a 


Src, 5. Such writs of attachment, however, shall not issue in ‘any 
case until there shall also be filed in the office of sald clerk a bond, with - 
sufficient sureties, to be by him approved, conditi¢ned that the plaintiff 
shall pay all damages to the deferidant whith he may sustain by a 
wiongful suing out of Such writ of attachment. 

Sec: 6. The officer to whom the writ:of attachment is dirécted shall, 
by ¥irtue thereof, in presehce of two citizens ót the Territofy, possess-- 
ing the qtialification of Jurors, attach any lands, tenements, goods. chat- 
tels, rights, credits, moneys, or effects, ot sald debtor, which may be 
found in his counts, in Whose hands soever the same may be folind, ot 
so much théreof as shall be sufficient to pay the debt sworn to as afore- 
sdid, together with the interest and costs of suit, 

Src. 7, The said officer, together with the two citizens aforesaid, 
who shall be under oath, or affirmation, to be by him administered, 
shall make a true mmventary ahd apnraisement shall be signed by the 
officer aiid citizens aforesatd, and shal! be annexe te and retdrned with 
said writ. The property attached shall be bond son ‘Ate time of 
sérving the writ as aforesaid. 

Src. $ When the property attached shalt be E some per- 
son other than the defendant, the right of spéh pare be tested 
by a jury, summoned by a justice of the pede, manner as 
18 prescribed in like cases where propetty talked ezesition is claimed 
by some stranger to the suit. 


Sec. 9, The officer may relinquish or retain sald property agcording 
as the jury find for, or against the title of said claimant thereto, Such 
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verdict, however, shall not be conclusive against either of the parties 
interested, but the same proceedings may be instituted to obtain the 
property, or a compensation therefor, as though the trial above pro- 
vided for had not taken place. 


Sec. 10. The ‘property attached shall remain in the hands of the 
officer, or in his care, who served the writ, to abide the judgment of the 
court, unless the defendant, or some other person wishing to replevy the 
same, shall give bond in double the appraised value of said property, 
with two sufficient sureties, residents of said county, made payable to 
the plaintiff in said suit, and conditioned that said property, or its ap- 
praised value, shall be forthcoming to answer the judgment of the court 
im Said suit, ‘ 

Sec 11, Such bond shall be filed in the office of the clerk who issued 
the said writ of attachment, and upon a breach of the condition 
thereof, the plaintiff may bring his action of debt thereon for his own 
benefit. 

Sec. 12, Should the property or any portion thereof, be lost or-de- 
stroyed by unavoidable accident, or without negligence, the condition 
of said bond shall not be deemed to have been broken. 

Sec. 13. If the sheriff release the property without taking sufficient 
bond, he shall be Hable to the plaintiff, in case judgment be rendered 
against the defendant, for the appraised value of the property attached, 
or so much thereof as will satisfy said Judgment and costs, 


Sec. 14 Whenever goods are attached, which in the opinion of the 
officer having possession thereof, are in danger of immediate waste or 
decay, such officer shall summon three inhabitants of the county, hav- 
ing the qualification of jurors, to examine the same. If these persons 
shall certify that in their opinion such goods are of a perishable nature, 
they shall specify a certain day beyond which they would not deem it 
prudent for such goods to remain in the custody of said officer, and, 
therefore, immediately such officer shall post up notices at the court- 
house and two other public places in his county, stating that at the time 
so fixed, and at a place to be named in said notices, he will sell said 
goods at public auction, which sale shall take place accordingly. , 

Sec. 15. The money arising from such sale shall remain in the 
hands of the sheriff, there to abide the event of the suit, for which 
money he shall be accountable. 

Sec. 16. Upon affidavit filed in the office of the clerk who issued 
the writ of attachment aforesaid, at any time before the return day of 
said writ, stating that as deponent verily believes, a certam person 
(naming him) has property of the defendant in his possession, or that 
he is indebted to the said defendant, provided that such indebtedness is 
not for daily labor, said clerk shall issue a summons to said garnishee 
reciting the above facts, and requiring him to appear at the time, and 


place, when and where said writ of attachment is to be returned, which + 


summons shall be issued and returned in the ordinary manner. 
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Sec, 17. If the said garnishee appears as required, he may be ex 
amined under oath as to the amount due from him to the said defend- 
ant, or as to the property and credits of the defendant.in his hands or 
possession, and from the day of the service of the summons mentioned 
in the preceding section, such garnishee shall stand accountable to the 
plaintiff, for the property or credits in his hands, or which shall come 
. Into his hands after the service of said writ, or the debts due from said 

defendant as aforesaid “ 


Sec, 18. Ifthe said. garnishee do not appear in court in compliance- 


with said summons, he may’ be proceeded against by attachment as for 
contempt. 

Sec. 19. The writ pÉ attachment authorized by *this act, being 
merely auxiliary to the. original writ by which the suit’ was commenced, 
only one declaration shall be necessary in the whole proceedings, which. 
must be filed within ten days before the return day of said wnt. 

Sec. 20. If the procéss by, which the suit is commenced should rot 
be served upon the defendant, dud a voluntary appearance be not made 


by him before the end of the term ‘at which the writ of attachnient is’. 


returnable, immediately after such’ time, the clerk who issued said writ 
shall make out an advertisement in which he shall state the names of 
the parties, the time when, from what court, and for what:sum, said 
writ of attachment issued, and that unless the defendant appear, and 
plead before the next tert of the court, Judgment will be entered, and 
the property so attached will be sold to satisfy the same: ; 

Sec. 21. Such advertisement shall be delivered to the plaintiff, or 
hig attorney, on demand, who within thirty days thereafter shalt cause 


the same to be published ın some newspaper printed in this Territory - 


most convenient to the place where the court is held, and such publica- 
tion shall -be continued sucdessively for four weeks. rx 

Sec, 22. If the plaintiff fail to have such notice A published, his 
attachment shall be dismissed with costs, 

Sec 23 Although the defendant may not have ieo served with 
the original process by which the suit was commenced, he may never- 
theless appear and plead to the declaration any time before Judgment 
shall have passed against him by default, after which plea the proceed- 
ings to final judgment shall be the same as in ordinary cases 

Sec, 24. If after the publication prescribed in section twenty-one, 
the defendant do not appear as therein required, the final judgment 
thereupon entered shall be conclusive so far as regards the property 
attached, or the amount obtained from garnishees in the same manner 
hereafter provided. 

Sec. 25, After judgment in such cases, the property attached shall 
be advertised and sold in the same manner as is provided for property 
levied on by writ of flers facias, or if such property shall have been 
replevied as provided for in section eight, the plaintiff may forthwith 
bring his action on the bond, unless the condition thereof be fulfilled 


č 
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Sec. 26. If the sum thus realized, together with that obtained from 
varnishees, in the manner hereinafter provided, shall be insufficient ta 
satisfy the demand praved, the plaintiff may at any time thereafter 
bring another suit thereon, in the’»ame manner ag though the proceed- 
ings above authorized had not been instituted, in which said second suit 
the amount recovered as aforesaid shall be regarded merely as a credit 
to that extent in favor of the defendant. 


Sec. 27. When a summons shall have been served upon any gaini- 
shee in the manner prescribed in section sixteenth, if he shall appear 
and answer as required, the court (after judgment in such action shall 
have been rendered, against defendant) may enter up judgment and 
award execution against said garnishee to the amount of the defendant's 
property or credits m his hands, together with debts due by him to said 
defendant, or so much thereof as shall be necessary to satisfy said judg- 


ment; but no'prior lien of*such garnishee on said property shall be 
thereby affected. ” 


Sec 28. When such garnishee, having been duly summoned, shall 
fart to appear-and answer in the manner piovided in section eighteenth, 
the court shal? direct a conditional judgment to be entered up against 
him to the fw amount of the plaintiff's lawful demand against the 
defendant, together with costs of suit; thereupon a scire facias shall 
issue against such garnishee, returnable to the next term of the court, 
to show cause why final judgment should not be entered against him. 

_ Upon such scire facias being duly executed and returned, if such gar- 
nishee skal: fail io appear, or if he cannot be found tn the county; or if 
having appeared he shah fail to show sufficient cause as aforesaid, the 
court shall confirm the judgment against him and award execution 
accordingly. 

Sxc. 29. The plaintiff may deny the answers of any garnishee, or 
any part thereof, and all issues between the plaintiff and garnishee shall 
be tried as ordplary issues between plaintiff and defendant, and costs 
may be adjudged for or against either, as in ordinary cases, and if 
upon the trial of any such issue, property or effects shal] be Found in the 
hauda of the garnishee, the jury (or the court, as the case may be) 
shall assess the «value thereof, and the judgment shall be for the 
‘Amount in money > 

Seo. 30. Gernishees shall be allowed fees for their travel and attend- 
ance gt the rate of one dollar each; day’s attendance, and mileage 
the same as witnesses, to be paid by the defendant when they are 
indebted to him, ard by the plaintiff when they are not indebted 


Suc, 31. The defendant against w an attachment has been issued 
uinler the provision ef thin act, may avail himself of any setoff properly 


- plea@able in pleer ie üue when the suit was com- 
maeseod : at the time of trial, and any 
riue or not Piep lager the garnishee whether it exists 


sainet the plaintif or r ddbeedent h m the suit. _ 
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Sec. 32. The writ of attachment, as authorized by this act, may be 
issued. and served on Sunday: Promded, In addition to the requtsites 
preseribed in section first, the affidavit shall state that 1t would be 
unsafe to delay proceedings till Monday. 

Sec, 83. Any person feelng himself aggrieved by the judgment of 
the court, made under the authority of any of the provisions of this 
act, shall be entitled to the same remedies as are allowed under similar 
eircumstances in ordinary cases 

Sec 34. No writ of attachment shall be quashed, nor the subsequent 
proceedings deemed invalid, on account of any defect m the writ which 
would not haye been fatal ın a summons, nor on account of any 1D- 
sufficiency in: the affidavit or bond Provided, A sufficient affidavit or 
pond shall be filed within a reasonable time after objections have been 
taken to those orginally filed. 

Sec 35. Where two or more are jointly bound or indebted, the writ 
of attachment provided for by this act, may be issued against the 
separate or joint estates or both of such joint debtors, or any of them. 
an the same manner as provided for in other cases, 


» 


FORMS. 
The following or other equivalent forms shall be deemed sufficient m 
cases to which they apply: 


’ 


i Wrrr or ATTACHMENT, 


TERRITORY OF OREGON, ne : 
County, ` 


To’the Sheriff of said county: 

Whereas, A. B. has stated on affidavit that J. S. ıs justly indebted to 
hım ın an amount not less than dollars, (if the wiit be issued in 
an action ex-delicto it should state that) whereas in an action (here 
state the action) brought by A. B against J. S. an order has been duly 
obtained ‘directing the said defendant to be held to bail in the sum of 
dollars; and whereas an afidavit has beén filed according to law 
stating that as deponent verily believes (dy as the rase may be) the 
said J. S. is a non-resident, &c., &c., (the same as above) and also that 
as deponent verily believes said J. S. is &@ iy os ae ef this Territory 
(or that he has abaconded, or as the Sgeording to the re- 
quirements of the first section of this & gad iy 

Therefore, these are, im the name of the Whseg@ Mates of America, to 


command you Ño attach the lands, tetedjjenkp: geban, chattels, rights, 
credits, moneys, and effects, of said J. 3) -wipeiier the same may be 
found in your caunty, or so much thereof ak Wakes Seccesary to satisty 


the amount above stated, tegether with i 


Math ‘and toats of suit, and 
safely to preserve seid property to be dealt 


h according to hw, and 


od aod 
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you are also required to make due return of your doings in the premises 
to the district court of said county on the first day of the next term of 
said court thereof, and ‘have you then and there this writ. Witness, 
cC, &e. 


SUMMONS TO GARNISHEES, 


TERRITORY OF OREGON, 
County, 


To the Sheriff of said county. = op 
Whereas, A. B has sued out a writ of Attachment against J. S, and 
whereas the said A. B has stated on afidavit that K. S. and M. N. 
have propetty or credits in their hands or care belonging to the said 
J. S., and that R. M. is indebted to the said J. S, These are, therefore, 
in the name of the United States, to command you to summon the said 
K. S, M. N., and R. M, to appear before the district court of said 
county, on the first day: of the next term thereof, to answer such ques- 
tions in the premises ag may be propounded to them by said court, or 
under its direction; hereof fail not, and have you then and there this 

writ, with a return of your doings thereon. Witness, &c., &c. 


> 
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SECTION 1. Be at enacted by the Council and House of Representatives 
of the Territory of Oregon, That any instrument’ under seal, fully and 
freely executed and delivered, shall be deemed valid and binding, 
according to the fair intent and meaning thereof, in all cases not other- 
wise declared by express ptatute, unless the execution or delivery of 
such instrument shall have been obtained by fraud or for an unlawful 


xe requires security to be given for any pur- 
pose whatever, such seegrity, unless otherwise directed, may be by 
bond, with sufficient suxejjpm.made payable to the clerk of the district 
court of the county whelk f shall be executed, for the use of 
the persons intended secured, and shall be filed in the 
office of said paap . 


ed, any person, for whose benefit 


or security a $ | are emt shal] have been. executed, may, 
upon a breses a mate or conditions thereof, maintain 
an ection at $ ihe : a E 
premises, an 


oom Intended fer the security 
Sapaeity, the county commis- 

re: ra saan Deen fed as aforesaid 
i for the we of their county. 


& 
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Sec, 5. In any of the above mentioned cases, the action may be pios- 
ecuted in the name of the person to whom the said bond shall have been 
made payable, and for the use of the actual party in interest. 

Sec. 6. The said clerk of the district court shall furnish a certified 
copy of said bond to any person applying therefor, upon his paying for 
such copy at the rate of twenty cents for every folio of one hundred 
words therein contained 

Seco. 7. Although cases may present themselves wherein some par- 
ticulars herein contained may be contiavened by statutory enactments, 
still in other respects, even under such circumstances, the above direc 
tions may as far as practicable be-pursued 

Sec. 8 Nothing hereim contained shall be construed to render m- 
valid any instrument which would otherwise have been of binding eft- 
cacy, nor to prohibit any course of proceeding which would have been 
allowed had this act not taken effect 


CRIMES AND PUNISHMENTS. 


Be it enactéd by the Counc and House of Representatives of the Ter- 
ritory of Oregon, That the following shall hereafter be the code of 
criminal jurisprudence in the Territory of Oregon 


MURDER 

Secrion 1. Murder is the unlawful killing of a human being in the 
peace of the United States, with malice aforethought, and either express 
or implied. 

Sec. 2. The manner of the killing is not material, further than it 
may show the disposition of mind, or the intent with which the act 
was committed. 

Sec. 3. Malice shall be implied when no considerable provocation 
appears, or when all the circumstances of the killing manifest an aban- 
doned and wicked disposition 

Sec. 4 In order to make the killing murder, it is requisite that the 
person injured die within a year and a day after the stroke received, or 
the cause of death administered, in the computation of which, the whole 
of the day on which the offence was committed shall be reckoned the 
fret day. 


Sec. 5. The punishment of every person convicted of the crime of, 


murder, shall be death, 


+ 


~ t 
MANSLAUGHTEL / i 


Src. 6. Manslaughter shall consist in the unlawful killing of a hu- 


-~ 
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man being without mahce express or imphed, and without deliberation. 
It must be valuntary, upon a sudden heat of passion, caused by a provo- 
cation apparently sufficient to make the passion irresistable, in the 
cominission of an unlawful act or a lawful act, without due caution or 
circumspection, T 

Sec. 7, In cases of voluntary manslaughter there must be a serious 
and highly provoking mjury mmflicted upon the person killing, sufficient 
to excite an irresistable passion in a reasonable person, or an attempt by 
the’ person killed to commit a serious personal injury on the, person kill- 
ing, endangering the life or limb of such person. 


Src. 8 The killing must be the result of that sudden, Violent impulse 
of passion, supposed to he irresistable, for if there should appear to have 
been an inte: val between the assault or provocation given and the kill- 
ing, sufficient for the voice of reason and humanity to be heard, the kill- 
ing shall he attributed to deliberate revenge and punished as murder, 


Sec. 9. Involuntary manslaughter shali consist in the killing of a 
human being without an intent so to do, in the commission of an un- 
lawful act, or in a lawful act, which might probably produce such a 
consequence in an unlawful manner- Provided always, That when such 
involuntary killing shall happen im the commission of an unlawful act, 
which in its conseqnences naturally tends to destroy the Hfe of a human 
peing, or is committed m the prosecution of a felonious intent, the 
offence shali be deemed and adjudged to be murder. 


Sec. 10. The wilful killing of an unborn quick child, by any injury 
to the mother of such child, which would be murder if it resulted in the 
death of such mother, shall be adjudged manslaughter, and every person 
who shall administer to any waman, pregnant with a child, any medi- 
cine, drug, or substance whatever, or shall employ any other means 
with tent thereby ta destroy such child, and thereby cause its death, 
unless the same shall be necessary to preserve the Hfe of the mother, 
shall be demed guilty of manslaughter. 

Sec. 11. In order to make the killing manslaughter, it is requisite 
that the person die within a year and a day after the stroke received, 
or the cause of death administered, in the computation of which time 
the whole of the day on which the hurt was done or the cause of death 
was administered, shall be reckoned as the first. 


Sec. 12. Any person may be convicted of manslaughter under an 
indictment for murder, if the eyidence fails to prove the latter and 
establishes the former offence. 

Sec. 18, Every person convicted of the crime of mansineghter, shail 
be punished by imprisonment at hard labor in the penitentiary, for a 
term not exceeding seven.years, and fined in any sum not exceeding 
ten thousand dollars nor less than five hundred dollars; which term 
of years shall be determined by the jury. 


x 
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JUSTIFIABLE HOMICIDE 

Sec. 14. Justifiable homicide shall consist in the killing of a human 
being in necessary self-defence, or defence of habitation, property, or 
person, against one who manifestly mtends or endeavors, by violence or 
surprise, to commit a known felony, such as murder, rape, robbery, bur- 
glary and the like upon either person or property, or agaimst any person 
or persons who manifestly intend or endeavor in a violent, riotous or 
tumultuous manner, to enter the habitation of another for the purpose 
of assaulting or offering personal violence to any person dwelling or 
being therein _ reas 


Sec. 15. A bare fear of any of these offences, to prevent which the 
homicide is alleged to have been commutted, shall not be sufficient to 
justify the killing. It must appear that the cireumstances were suf- 
ficient to excite the fears of a reasonable person, and that the party 
killing really acted under the influence of those fears, and not m a 
spirit of revenge 

Sec. 16 Ifa person kull another in self-defence, ıt must appear that 
the danger was so uigent and pressing that ın order to save his own 
life or to prevent his receiving great bodily harm, the killing of the 
other was absolutely necessary, and it must also appear that the person 
killéd was the assailant, or that the slayer had really and m good faith 
endeavored to decline any further struggle before the mértal blow 
Was given, j 

Sec 17. H any officer ‘in the execution of his office m a criminal 
case, having legal process, be resisted and assaulted, he shall be justi- 
fied if he kill the assailant If an officer or private person attempt to 
take any person or persons charged with the murder, rape, burglary, 
robbery, arson, perjury, forgery, counterfeiting, and other crimes denom- 
inated felony by the common law, arid he or they be resisted ın the en- 
deavor to take the person or persons accused, and to prevent the escape 
-Qf the accused by reasan of such resistance, he, she or they be killed, 
the officer or private person so killing shall be gustified: Provided, That 
such officer or private person, previous to such killing, shall have used 
all reasonable efforts to take the accused withaut success, and that from 
all probability there was no prospect of being able to prevent injury 
from such resistance and the consequent escape of such accused person 
or persons, 7 

See. 18 Justifiable homicide may also consist ın unavoidable neces- 
aity, without any will or desire, and without any madvertance or 
negligence in the party kiling.. An officer who in the execution of ` 
public justice, puts a person to death in virtue of a judgment of a 
comapetent court, shall be justified Provided, That the officer in the 
performance of his duty must proceed according to the sentence of the 
court, and the laws of the land. 


~ 
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EXcuSABLe HOMICIDE. 


Sec. 19 Excusable homicide by misadventure, 1s when a person 15 
doing a lawful act, without any intention of killing, yet unfortunately 
kills another, as where’a man is at work with an axe and the head flies 
of and Kills a bystander, or where a parent or master ıs moderately 
correcting a child, or an officer punishing his criminal, and happens to 
occasion death, it shall only be misadventure, for the act of correction 
was lawful; but if such parent or master exceed the bounds of moder- 
ation, or the officer exceed the sentence under which he acts? either in 
the manner, the instrument, or quality of punishment, and déath ensues, 
it will be manslaughter or murder, according to the circumstances of 
the case: And provided, That all othér instances which stand upon the 
same footing of reason and justice, as specified in this section, shall be 
considered as excusable homicide, and provided always, the homicide 
appearing excusable or justifiable, the person:or persons so indicted 
upon his, her or their trial shall be fully acquitted and discharged 


ASSAULT WITH INTENT TO INTLICT A Boorry INJURY, 


Sec. 20. If any person or persons, in this Territory, shall make an 
assault with a deadly weapon, instrument, or other thing, with an intent 
to inflict upon the person of another, a bodily injury, where no consid- 
erable provocation appears, or where the circumstances of the assault 
show an abandoned and malignant heart, shall be adjudged to be a high 
misdemeanor, and any person who shall be duly convicted thereof, shall 
be fined in any sum not exceeding one thousand dollars, and imprisoned 
in the penitentiary, at hard laboi, for a term not exceeding three years. 


DUELING. 


Sec. 21 If any person shall challenge any other person to fight a 
duel in this Territory, or elsewhere, such person being a resident of this 
Territory, or shall accept a challenge to fight a duel, or shall knowingly 
he the bearer of a challenge, for the purpose aforesaid, or shall be a 


second to any person who fights a duel, or shall aid, promote, or assist , 


any duel, every such person so offending, upon conviction thereof, shall 
forfeit and pay any sum not exceeding two thousand dollars, nor less 
than five hundred dollars, and shall moreover be rendered incapable of 
holding or being elected to any office of profit, trust, or emolument, 
either civil or military, in this Territory, or of voting at any election 
within the same, and shall be imprisoned in the penitentiary, at hard 
labor, not less than one nor more than three years. 

Sec, 22. Every person who shall fight a duel with any deadly weapon 
or weapons, and death ensues, shall be adjudged guilty of murder, and 
shall be punished by death, or imprisonment, at the discretion of the 
jury, 


j 
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Sec 23 On the trial of any person for any offence under the pro- 
visions of ‘the twenty-first section of tms act, if there was a written 
challenge to fight, or any other paper, it shall not be necessary, on 
the part of the prosecution, to produce such challenge or paper, but 
shall be sufficient to prove that there was a challenge or agreement 
to fight, either verbal or written, or that such person did fight or did 
agree to fight, as the case may be. 


2 


: Rare 

Sec, 24. Rape is the carnal knowledge of a female, forcibly and 
against her will. 

Sec. 25 Every person who shall take unlawfully and against her 
will, any woman, and by force, duress, or menace, compel her to marry 
him or to marry any other person, or to be defiled, such offender, upon 
conviction thereof, shall be punished by imprisonment in the peniten- 
tiary, and kept at hard labor, not more than twenty years nor less than 
ten years, and be fined in any sum not exceeding one thousand dollars. 

Src. 26. Every person, who shall take away any female, under the 
age of fifteen years, from her father, mother, guardian, or other person 
having the legal charge of her person, without their consent, either for 
the purpose: of prostitution or concubinage, shall, upon conviction, be 
imprisoned in the penitentiary, and kept at hard labor, not less than 
three nor more than ten years. : ; 

Sec 27. That if any peison shall have carnal knowledge of any 
woman, forcibly and against her will, or 1f any male person, of the 
age of fifteen years, and, upwards, shall carnally know and abuse any 
female child under the age of ten years, with her consent, every such 
person so offending, shall be deemed guilty of a rape, and upon con- 
viction thereof, shall be imprisoned in the penitentiary, and kept at 
hard labor, not more than twenty nor less than three years 


BIGAMY 


Sec, 28. That if any married person having a husband or wife living, 
Shall marry any other person, every person so offending, and upor 
conviction thereof, shall be impiisoned in the penitentiary, and kept at 
hard labor, not more than seven years, nor less than one year, but 
nothing contained in this settion shall be construed to extend to any 
person whose husband or wife shall be continually and wilfully absent 
for the space of five successive years, next before the time of such 
marriage, and unheard from during that time. 


INCEST 


Sec. 29. That if any step-father shall have sexual intercourse with 


~ 
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his step-daughter, knowing her to be such, or 1f any step-mother ‘and 
her step-son shall have sexual intercourse together, having knowledge 
of their relationship, or any father shal] have sexuat intercourse with 
his daughter, knowing her to be such, or 1f any brother and sister being 
of the age of sixteea years or upwards, shall have sexual interconrse 
together, having knowledge of their consanguinity, every step-father, 
step-daughter, step-mother, step-son, father, brother or sister so ofend- 
ing, and upon conviction thereof, shall be imprisoned in the penitentiary 
and kept at hard labor not more than ten nor Jess than three years 


PERJURY. an 


Sec. 30, That if any person on his or her oath or affirmation, in any 
action, plea, suit, bill, petition, answer, complaint, indictment, om- 
troversy, matter vi cause depending, or which may depend in any of 
the courts of this Territory, civil, criminal or military, on or in any 
affidavit or deposition, to establish any account stated, demand or bitt 
of particulars, to bè presented to any executor or administrator fer 
settlement, or before any justice of the peace, referees, arbitrators, or 
before any other person having authority by the laws of this Territory 
to administer an oath, or in or before the Council or House of Repre- 
sentatives of this Territory, or any committee théreof, in any deposition 
or affidavit or other oath or affirmation takeh or made pursuant to the 
laws of this Territory, or of any resolution of the Council or House of ` 
Representatives of this Territory, or of either of them, shall wilfully 
and torruptly depose, affirm or declare any matter to be fact, knowing 
the same to be false, or shall in like manmer deny any matter to. be 
fact, knowing the same to be true, every person so offending shal) be 
deemed guilty of perjury, and upon conviction theréof, shall be im- 
prisoned in the penitentiary, and-kept at hard labof, not more. than 
ten years for less than three years. 

Sec. 31 That if any person shall persuade, procure or suborn any 
other person to commit wiiful and éorrupt perjury, every person so 
offending, upon conviction thereof, shall be imprisoned in the peniten- 
tidty and kept at hard labor not fidre thah teti years, nor less than 
three years, 

Seo. 32 That in e¥ery indictment for perjury of subérnatien of 
perjury, it shall be suficient to set forth the subetance of the ad@eate 
charged upon the defendant, and before what court or authority- the 
oath or affirmation was taken, avering such court or authority to uve 
full power to administer the same, together with the proper avecment 
or counts to falsify the matter or matters wherelh the perjury is ab 
signed, without setting forth any part of any record or proceeding in 
law or equity, other than as aforesaid, and without setting forth the. 
commission or authority of the court, or other authority before whom - 


the perjury was committed. WNT 
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ARSON, 


Sec 33, Every person who shall wilfully and maheiously set fire to 
or burn, or cause to be burned, any dwelling house or other house, the 
property of any person, or any state house, court house, prison, church, 
bridge or any other public building, although not herein specially 
named, or if any person shall wilfully and maliciously burn any 
steam boat or other vessel whatever, whether there be any person or 
goods on board or not, shall be deemed guilty of arson; and 1f any 
person shall wilfully set fire to his own buildings or other property, 
with the intent to burn the property of any other person, and the 
property or building of any other person shali thereby be burned, such 
person shall be deemed guilty of arson. 

Sec, 34. Any person convicted of the crime of arson shall be 1m- 
prisonéd in the penitentiary and kept at hard labor, not less than one 
year nor more than ten years, and be fined in any sum not exceeding 
one thousand dollars. P 

Sec, 35. If any person shall Jose his, her or their lives in conse- 
quence of any arson, the offender shall be deemed guilty of murder and 
punished accordingly. 


BURGARY. 


Sec 36. That if any person shall in the night time, wilfully, ma- 
Ticiously and forcibly break and ènter into any dwelling house, kitchen, 
smoke house, shop, office, store house, ware house, malt house, still 
house, mill, pottery, factory, water craft, school house, church or meet- 
ing house, or other house, with intent to rob, commit a rape, or with 
intent to steal property of any value, or to commit any felony, every 
„person so offending shall be deemed guilty of burglary, and upon ton- 
, viction thereof, shall be imprisoned in the penitentiary and kept at 

“hard labor, not more than ten nor less than two years. 


ROBBERY, 

Sec, 37. If any person shall forcibly and by violence, or by putting 
in fear, take from the person of another, any money or personal prop- 
erty of any value whatever, with intent to rob or steal, every person se 
offending shall be deemed guilty of robbery, and upon conviction thereof, 
shall be‘imprisoned in the penitentiary and kept at hard labor not more 
than Gfteen years nor legs than three years, 

Sec. 38. If any person shall wilfully and maliciously, either in the * 
day time or night season, enter any dwelling house or other house, as 
designated in the thirty-aixth section of this act, or any barn or stable, 
and shall attempt to kill, disfigure or mam any person, rob, stab, com- 
mit @ rape or arson, every person so offending, his or her aiders or 
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abettors, counselors or procurers, on conviction thereof, shall be im- 
prisoned in the penitentiary and kept at hard labor not more than ten 
years nor less than three years. 

Sec. 39, That if any person shall assault another with an intent to 
commit áa murder, rape or robbery, upon the person so assaulted, every 
person so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than seven years nor less 
than three years. 


LARCENY, 
+ 4 

Sec. 40. Larceny is the felonious stealing, taking and carrying, 
leading, riding, or driving away the personal goods and chattels of 
another, and shall embrace every theft which unlawfully deprives . 
another of his money or other personal property, or those means and 
instruments by which the right and title to property, real and personal,“ 
may be ascertained, io 

Sec. 41. The felonious taking and carrying away from the possession 
(actual or constructive) or custody of another, any money, bank note, 
bond, bill, note, receipt or any instrument of writing whatever, although 
not herein specified or named, of value to the owner, shall be deemed 
larceny, 

Sec. 42. The taking and removing away any goods and personal 
chattel whatever, with an intent to steal the same, whether the article 
stolen be in the immediate possession of the owner or not, or unless it. 
shall appear that the owner has abandoned his claim thereto, of the 
value of twenty-five dollars and upwards, shall be deemed larceny. 

Sec. 43 If the property stolen consists of any bank note, bond, bill, 
covenant, bill of exchange, draft, order, or receipt, or any evidence of 
debt whatever, of any public security issued by the United States, or 
any scrip, or other public security issued by this Territory, or any other 
State or Territory, or of any instrument whereby any demand, right, or 
obligation may be assigned, transferred, created, increased, released, 
extinguished or diminished, the money due thereon, or secured thereby, 
and remaining unsatisfied, or which, in any event or contingency, 
might be collected thereon, or the valne of the property transferred or 
affected, as the case may be, shall be adjudged the value of the article 
stolen. 

Sra. 44 Every person duly convicted of larceny shall be imprisoned 
jn the penitentiary and kept at hard labor not more than seven years 
nor less than one year, and shall restore to the owner the thing or 
property stolen, if the same can be had, and if the same cannot be had, 
then the person so convicted shall be liable to the owner in double the 
value thereof, but nothing in this act shall be so construed as to make 
any judgment of conviction evidence on the trial of any civil suit brought 
by the injured party for any recovery under the provisions of this act. 
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Sec. 46, If any person shall steal from any other person or persons, 
or from any dwelling house, or from any boat or water craft, or other 
place whatsoever, any moneys, goods, wares or merchandize, or other 
personal property, or thing, whatsoever, of a less value than twenty-five 
dollars, every person so offending, shall be deemed guwilty of a petit 
larceny, and upon conviction thereof, shall restore to the owner or 
owners the thing or things so stolen, and be fined 1n any amount not 
exceeding five times the amount of the value thereof, and be imprisoned 
in the jail of the county not exceeding thirty days, and until the fine 
and costs are paid if the same shall be paid within twenty days from 
the expiration of said imprisonment 


Buying or Receiving SToLen Goons, &c 


Sec 46 Every person who shall, for his own gain, ‘or to prevent 
the owner from again possessing his property, buy or receive any stolen 
goods, or any thing, the stealing of which ‘is declared to be larceny, or 
property obtained by 1obbery 01 burglary, of the amount of twenty-five 
dollars and upwards, knowing the same to have been so obtained, shall, 
upon conviction, be punished as in cases of larceny. 

Sec. 47. Any person charged with receiving stolen goods may be 
tried, convicted, and punished as well before as after the arrest or 
conviction of the principal 

Sec 48. All property obtained by larceny, robbery, or burglary, 
shall be restored to the owner, and no sale, whether in good faith on the 
part of the purchaser or not, shall divest the owner of his right to such 
propérty, and any person losing pioperty or any valuable thing, by 
larceny, robbery or burglary, may maintain his or their action against 
such felon, or against any person whatsoever, in whose hands or pos- 
session the same may be found. 


FORGERY. 3 


Sec 49. That it any person shall falsely make, alteı, forge or coun- 
terfeit any record, or other authentic matter of a public nature, or any 
character, letters patent, deed, lease, writing obligatory, will, testament, 
annuity bond, covenant, bank bill, or note for the payment of money, or 
other property, or any acceptance of any bill of exchange, or the number 
of any principal sum of any accountable receipt for any note or any 
order, or any warrant of request for the payment of money. or the de- 
livery of goods and chattels of any kind, or any acquittance, or receipt, 
either for money or goods, or any aequittance, release or discharge of 
any debt, account, action, suit, or demand, or other thing, real or per- 
sonal, or any plat, draft, or survey of land, or any transfer or assurance 
of money, stock, goods, chattels, or other property whatsoever, ðr any 
letter of attorney, or any power to receive money, o1 to receive and 
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transfer stock or annuities, or to let, lease, or dispose of, ahen, convey, 
or dispose of any goods or chattels, lands or tenements, or other estate, 
real or personal, or any Bills drawn by the auditors of public accoutits, 
for the payment of money of the treasury, with mtert to damage or 
defraud any person or persons, body politic or corporate, or shall utter 
or publish as true and genuine or caused to be altered and published 
as true and genuine, any of the above named false, altered, forged or 
counterfeited matter, above specified and described, knowing the same 
to be false, altered, forged or counterfeited, with intent to prejudice, 
damage or defraud any person or persons, body corporate or politic, 
every person so offending shall be deemed guilty of forgery, and upon 
conviction thereof, shall be 1mprisoned in the penitentiary and kept at 
hard labor for any space of time not more than twenty years nor less 
than three years. 


MATMING. 


Scc. 50, That if any person shall voluntarily, unlawfully, and on 
purpose, cut ‘or bite the nose, lip or lips, ear or ears, or cut out or 
disable the tongue, put out an eye, slit the nose, ear or lip; cut or 
disable any limb or member of any person, with intent to murder, kill, 
maim or disfigure such person, every person so offending, upon convie- 
tion thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than twenty yeats nor Jess than one year. 

Src. 5}, H any persow shall maliciously stab or ‘shoot any other 
person, with intent to kill, wound or maim such person, every person so’ 
offending, upon conviction thereof, shal! be imprisoned in the peniten- 
tiary and kept at hard labor not more than twenty nor Jess than one 
year. 


COUNTERFEITING Puptic SEALS. 


See. 52. If any person: or persons shall fraudulently forge, deface, 
corrupt, or coltinterfeit the great seal of this Territory, the seal of any 
court or public officer, by Jaw entitled to have and use a seal, and shall 
meake use of the same. or shali forge or counterfeit the signature of any 
public officer, or shalt unlawfully and corruptly, and with evil intent, 
affix any of the said true seals to any commission, deed, warrant, par- 
don, certificate or other writing, or who shall have in possession or 
custody any such counterfeit seal, and shall wilfully conceal the same, 
knowing it to be falsely made and counterfeited, and shall be duly con- 
victed thereof, shall be fined in any sum not exceeding five hundred 
dollars, and. be rmprisoned in the penitentiary at hard labor not exceed- 
ing seven. years. 
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Sec, 58. On the trial of any person for forging any bill or note pur- 
porting to Be the bill or Hote of some incorporated company or bank, or 
for passing, or atfemptitig to pass, of having in possessidn with intent to 
pass any such forged HINE or note, it shall not be necessary to prove the 
incorporation of such bank or company, by the charter or act of incor- 
poration, but the samé may be proved by general reputation; persons 
of skill shall be competent Withessés to prove that such bill or mete, 
or other writing ig forged or cotmtetfeited 


a 2N 


COUNTERFEITING COIN. 


Sec. 54. That if amy person shall counterfeit any of the coins of thd 
gold, silver or copper, currently passing in this Territory, or shalt alter 
or put off counterfeit coin or corms, knowing them to be such, oF shalt 
make any instrument for counterfeiting any of the coins aforesaid, 
knowing the purpose for which such mstrument was made, or shalt 
knowingly have in his possession ahd secretly keep any instrument for 
the purpese of counterfeiting any of the coins aforesaid, every person 
so offending, upon convictiom thereof, shall be imprisoned in the pèni- 
tentiary and kept at hard labor not more than fifteen nor less than one 
year. 

Sec. 55 That if atty person shalt sell, barter, of in any manner dis- 
pose of any false, forged or counterfeited bank note or notes, or shaft 
sell, barter or in any manner dispose of any counterfeit bank note or 
notes, the same not being filled, up, or the signature thereto forged or 
affixed, whether by single bill or by sheets, or shall sell, barter or in any 
manner dispose ot any bank note or notes, the same being filled up, But 
having signatures of persons not the officers of the bank from whieh 
such mote or netes purport te have been issned, of having the names of 
fietitious persons thereto, or if any person shall be detected with any 
such counterfeit or spuridus benk note or netes in his possession for the 
purpose of seHing, bartering or disposing of the same, or if ant person 
shail make, alter, publish, pass, or put in circulation añy note or notes, 
bili or bills, purporting to be the note or notes, biH or bills, of a bank, 
company or association: which never did in fact exist, suck person dr 
persons knowing at the time of publishing, passing or putting in circu- 
lation any such note or notes, bill or bills, that the bank, company or 
association purporting to have issued the same never did exist, every 
person so offending, upon conviction thereof, shall be »mprisoned in the 
penitentiary and kept at hard labor net more thar fifteen years nor têss 
than drie Year. 

Sec. 56. That if any petsot: shall gilf any of the silver cofms cut- 
fenthy passing in this Teftitory, or shall gifd any other metat having 
the likeness dnd similitude of any of the coins currently passing in this 
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Territory, so as to give ıt the appearance of any of the gold coins of the 
United States, or any of the gold coins currently passing in this Terri- 
tory, with intent to mjure or defraud, or if any persons shall pass or 
put in circulation any such false or gilded money, knowing that it is 
not genuine, the persons so offending, shall upon conviction thereof, be 
imprisoned in the penitentiary and kept at hard Jabor not more than 
fifteen years nor less than one year. 

Sec. 5%. That if any person shall engrave any plate for striking or 
printing any false or counterfeit bank notes, knowing it to be designed 
for that purpose, or shall knowingly have in his possession, and secretly 
keep, any plate for the purpose aforesaid; and if any person shall 
engrave, cut, indent, or cause any piece or pieces of bras, copper or 
any other metal for striking, printing, or altering any of the writing, 
printing or figures of any bank note or notes, bill or bills, knowing them 
to be designed for that purpose, or shall knowingly have in his pos- 
session, and secretly keep the same, for the purpose aforesaid, any per- 
son so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than fifteen nor less than 
one year, 

Sec. 58. That if any person shall attempt to pass any base or coun- 
terfeit coin or coins, knowing them to be such, or shall attempt to pass 
any false, forged or counterfeit bank note or notes, knowing them to be 
such, every person so offending, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof, shall be imprisoned in the peni- 
tentiary and kept at hard labor not more than fifteen years nor less 
than one year. 


FRAUDULENT CONVEYANCES. 


Sec. 59 That if any person or persons shall knowingly sell or con- 
vey any tract or tracts of land without having title to the same, either 
in law or equity, by descent, devise or evidence by a written contract, 
or by deed of conveyance, with intent to defraud the purchaser every 
person so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than seven years nor less 
than one year; but nothing in this section shall be so construed as to 
prohibit any person or persons being the dona fide owners and occupants 
of improvements on the public lands from selling the same. 


ATTEMPT TO Porson. 


Sec. 60. That if any person or persons shall administer poison to 
another with intent to destroy or take the life of the person or persons 
to whom the same shall be administered, or to do him or them any 
injury, or 1f poison shall be prepared with the intent aforesaid, and the 
same shall be taken by any person or persons whereby an injury to such 
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person or persons May be done, every person so offending; their aiders 
and abettors, upon conviction thereof, shall be imprisoned in the peni- 
tentiary and kept at hard labor not more than fifteen years and not 
Jess than three years 


FALSE IMPRISONMENT. 


Src. 61 False umprisonment shall consist ın an unlawful violation 
of the personal liberty of another, by confinement or detention, without 
sufficient legal authority, Any person-convicted of false imprisonment 
shall be fined 1m any sum not exceeding two thousand dollars, and im- 
prisonment in the penitentiary at hard labor not exceeding two years, 


o 


KIDNAPPING. 


Seo. 62. If any person or persons shall forcibly steal, take or arrest 
any man, woman or child in this Territory, and carry him or her into 
another country, State or Territory, or who shall forcibly take or arrest 
any person or persons whatsoever, with a design to take him or her out 
of this Territory without having legally established his, her or their 
claim according to the laws of this Territory, or of the United States, 
shall upon conviction thereof, be punished by a fine not exceeding one 
thousand dollars and by imprisonment ın the penitentiary at hard labor 
not exceeding ten years. 


a 


DESTROYING AND Brracixe Deens, &c. 


Sec 63 Every person who shall fraudulently or maliciously tear, 
burn, efface, cut or in any other way destroy any deed, lease, bond, will 
or any other writing sealed, or any bank bill or note, check or warrant, 
for the payment of money, or other writing or security for the payment 
of money, or the delivery of goods, or any certificate or other public 
security of this Territory or of the United States, or any of them, for 
the payment of money, or any receipt, acquittal, release, defeasance or 
discharge of any debt, suit or other demand, or any transfer or assur- 
ance of money, stock, goods, chattels or other property, or any letter of 
attorney or other power, or any day book or other book of account, or 
any agreement or contract whatsoever, with intent to defraud, prejudice 
or injure any person or body corporate, upon conviction thereof, shall 
be fined in any sum not exceeding one thousand dollars and be im- 
prisoned in the penitentiary at hard labor for a term not less than one 
year nor more than five years. i 


MISPEISON OF FELONY. 


Sec. 64. If any person or persons having knowledge of the actual 
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commission of the crime of wilful murder or other felony within this 
Territory, shall conceal and not, as soen as may be, disclose pr make 
known the same to some judge or justice of the peace withm the said 
Territory, on conviction thereof, such person or persons shall be 
adjudged guilty of misprison of felony, and shall be imprisoned in 
the penitentiary at hard labor not exceeding three years, and fined 
not exceeding five hundred dollars. 


OFFICERS AND OTHER PERSONS ATING Escarrs. 


Src. 65. That if any of the assistants, guards or other officers of 
the penitentiary, or of any jail, or any other person whatsaever, shall 
procure, aid or abet any of the convicts or any other person imprisoned 
on à charge of felony confined therein, to escape therefrom, the person 
or persons so offending, shall upen conviction thereof, be imprisoned in 
the penitentiary and kept at hard labor for any space of time not greater 
than the conyict thus procured, aided or abetted to escape was oilginally 
sentenced for. And any person aiding or abetting the escape of such 
felon from jail as aferesaid, and upon conviction thereof, shall be im- 
prisoned in the penitentiary and kept at hard labor not more than ten 
years nor less Than one year. 

Sec. 66. That if any person shall aid, abet or procure any other 
person to commit any of the offences of this act made criminal, every 
person. so offending, shall upon conviction thereof, be imprisoned in the 
penitentiary and kept at hard labor for any time hetween the respective 
periods for which the principal offenders cowld be tnprisoned for the 
principal offence, or if such principal offender would on conviction be 
punished with death or imprisonment fer life, then such aide: or 
abetter, or procurer, shall be imprisoned for Hte, or may be punished 
with death as the occasion may require, 


Sec. 67. That if any person shall give any motal blow or admin- 
ister any peaison to another, within any county un this Territory with 
intent to kill, and the party sgo stricken or poisoned shall afterwards 
die thereof in another county or State, the person giving such mortal 
blow, or administering such poison, may ve tried and cenvicted of 
murder er manslaughter, as the case may be, in the county where such 
mortal blow was given or poison adminiatered, 


Timor WHEN GUILTY or Oppression, 


Sec, 68. Every jaflor when guilty of inhumanity or oppression to 
any prisoner under his care or custody in tjs Territory, upon convic- 
tion thereof, shall be fined in any sum not exceeding five hundred dol- 
Jars and he removed fram ikoe. 
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OBSTRUCTING EXECUTION or Process, 


Sec. 69, If any person or persons shall knowingly and wilfully ob- 
struct, 1esist, or oppose any officer of this Territory, in serying or ais 
tempting to serve or execute, any mesne process, or warrant, of any 
rule or order of any of the courts of this Territory, or any other legal or 
judicial writ or process, whatsoever, ar shall assault, beat, or wound 
any officer, or other person, duly authorized, in serving or executing 
any writ, rule, order, process, or warrant aforesaid, every person 60 
offending in the premises, shall on conviction thereof, be imprisoned not 
exceeding two years, and fined not exceeding three hundred dollars: 
Provided, If any officer or person whomsoever, shall assault or heat 
any individual, under color of his commission or authority, without 
lawful necessity for so doing, he shal] on conviction,’ suffer the same 
punishment, 


RESCUE AFTER CONVICTION, 


Sec, 70. If any person or persons shall, by force or otherwise, set 
at liberty, or rescue any person, who shall have been found guilty, or 
convicted of any crime, the punishment of which is death, such person, 
on conviction thereof, shall be punished by imprisonment not exceeding 
five years nor less than one year: and if any person or persons shall 
set at liberty, or rescue any person who shall have been found guilty 
or convicted of any crime, the punishment of which is imprisonment, 
whether such person be in custody of an officer or in jail, the person so 
offending, on conviction thereof, shall be sentenced to the same punish- 
meat that would have been inflicted on the person so set at liberty or 
rescued, 


RESCUE FROM Civin Procrss, 


Bec. 71. If any person or persons shall rescue or set at liberty any 
person in legal custody, on civil process, such person shall, on convic- 
tion, be fined in any sum not exceeding double the sum for which said 
efvil process issued 


Assistina Persons in Jat ro Escare, &c, 


See, 72. If any person shall aid or assist a prisoner, lawfully com- 
mitted or detained in any jail, for any offence against this Territory, or ` 
who shall be Jawfnily confined by virtue of any civil process, to make 
his or her escape from jall, though no escape be actually made, or if 
any person shail convey or cause to be delivered to such prisoner any 
disguise, instrument or arms, proper to facilitate the escape of such 
prisoner, any person sp offending, although no escape or attempt to 
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escape be actually made, shall on conviction, be punished by fine not 
exceeding five hundred dollars nor less than one hundred dollars, and 
imprisonment in the penitentiary at hard labor for a term not ex- 
ceéding two years 


OFFICERS REFUSING TO ARRest, &c. 


Sec. T3. If any sheriff, coroner, keeper of a jail, constable, or other 
officer, shall wilfully refuse to receive or arrest any person charged 
with a criminal offence, then such sheriff, coroner, jailor, constable, or 
other officer, shall on conviction, be fined not exceeding two hundred 
dollars nor Tess than fifty dollars, and imprisoned not exceeding six 
months in the common jail 


COMPOUNDING CRIMINAL OFFiExceEs. 


Sec. T4. If any person shall take money, goods, chattels, lands or 
other reward or promise thereof, to compound any criminal offence, 
such person or persons, on conviction thereof, shall be fined in double 
the sum or value of the thing agreed for or taken, but no person shall 
be debarred from taking his goods or property from the thief or felon, 
or receiving compensation for the private injury occasioned by the 
commission of any such criminal offence 


CONSPIRACY, 


Sec. 75 If two or more persons shall conspire or agree, falsely and 
maliciously, to charge or indict any person for any criminal offence, 
each of the persons so offending, shall on conyiction, be fined in any sum 
not exceeding one thousand dollars and imprisoned not exceeding one 
yearn 5 

Sec. 76. That in all cases when any person shall be convicted of any 
offence by this act declared criminal, and made punishable by imprison- 
ment in the penitentiary or county jail, the judge shall determine, from 
the nature of the case, for what period of time, within the respective 
periods prescribed by law, such ‘convict shall be imprisoned at hard 
labor in the penitentiary, or confinement in the county jail, and shall 
moreover determine for what period of time (:f any) such convict shall 
be kept in solitary confinement, in the cells of the penitentiary, without 
labor, and the court shall also render judgment against such convict for 
the costs of such prosecution, and award execution thereon against the 
goods and chattels, lands and tenements of said convict. 

Sec. 77. That ın all trials for murder, the jury before whom such 
trial is had, if they find the prisoner guilty thereof, shall ascertain in 
their verdict whether it be murder or manslaughter, and if such person 
be convicted, by confession in open court, the court shall proceed, by 
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evamimation of witnesses m open court, to determine the degree of the 
crime, and shall pronounce sentence accordingly. 

See 78 That the mode of inflicting the punishment of death, in all 
cases under this act, shall be by hanging by the neck until dead, and 
the sheriff, and in case of his death, inability, or absence, the coroner 
of the proper county, in which sentence of death shall be pronounced, by 
virtue of this act, shall be the executioner 

Sec 79 That any person sentenced to be punished for any crime 
specified in this act (when sentence shall not have been reversed or an: 
nuled) shall be deemed incompetent-t¢é~be an elector, juror, or witness, 
or to hold any office of honor, trust, or profit, within this Territory, 
unless the said convict shall receive from the Governor of the Territory, 
a general pardon under his hand and seal of the Territory, in which case 
said convict shalt be restored to all his civil rights and privileges. 
Provided, however, That such pardon shall not release such convict from 
the cost of his conviction 


SECOND CLASS PUNISHED GENERALLY BY IMPRISONMENT IN 
COUNTY JAIL OR FINE, OR BOTH. 


Sec. 1, Thatif any clerk or servant of any private person or of any 
copartnership, or if any officer, agent, clerk or servant of any incorpora- 
tion or company, shall embezzle or convert te his own use, or fraud- 
ulently make away with or secrete with intent to embezzle or fraud- 
ulentiy convert to his own use, without the consent of his master or 
employers, any money, goods, rights ın action, or other valuable security 
or effects "whatever, belonging to any other person, which shall come 
into his possession or under his care by virtue of his employment or 
office, he shall upon conviction, be punished in the manner prescribed 
by law, for feloniously stealing property of the value of the article so 
embezzled, taken or secreted of the value of any sum of money payable 
and due upon any right in action so embezzled, 

Sec 2, If any carrier or other person to whom any goods, money, 
right in action, or any valuable personal property or effects, shall have 
been delivered to be transported or carried for hire, or any person 
employed in such -transportation or carrying, shall without the assent 
of his employer, take, embezzle or convert to his own use, such goods, 
money, right ın action, property or effects, or any part of them, or any 
part thereof, and before delivery of such article at the place, or to the 


-— person entitled to receive the same, he shall upon conviction, be pun- * 


ished in the manner prescribed by law, for feloniously stealing property 
of the value ot the article so taken, embezzled, converted or secreted. 

Sec, 3. That if any person shall, in the night season, break open 
and enter any mansion, house, shop, store or any other house or build- 
ing whatever, boat or other water craft in which any person shall reside 
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or dwell, and shall commit or attempt to commit any personal violence 
or abuse, or shall be so armed with any dangerous weapon, as to indi- 
cate a vielent intention, the person so offending, shall upon conviction 
thereof, be fined in any sum not exceeding three hundred dollars, and be 
zmprisoned in the cell er dungeon of the jail of the county not exceeding 
thirty days, at the discretion of the court. 

Sec. 4 That if any person shall in the day time, unlawfully break 
open and enter any mansion, house, shop, store or other building, boat 
or other water craft, im which any person shall, or may dwell or reside, 
and shall commit or attempt to commit any personal abuse, he or she so 
offending, shall upon conviction thereof, be fined in any sum not exceed- 
ing one himdred dollars, and be imprisoned in the cell of the jail of the 
county not exceeeding twenty days. 

Sec. 5. That if three or more persons shall assemble together with 
intent to do any unlawful act, with force and violence, against the per- 
son or property of another, or to do any unlawful act against the peace, 
or being lawfully assembled, shall agree with each other, to any unlaw- 
ful act as aforesaid, and shall make any movement or preparation there- 
for, the persons so offending, shall each on conviction thereof, be fined in 
any sum not exceeding two hundred dollars and be imprisoned in the 
cell of the jail of the county not exceeding twenty days. 


Sec 6, That whenever three or more persons shall be assembled as 

aforesaid, and proceed to commit any of the offences aforesaid, it shall 

‘ be the duty of all judges, justices of the peace and sheriffs, constables 

and all mimsterial officers, upon actual view, or as soon as may be on 

information, make proclamation in hearing of such offenders, in the 

name of the United States, to disperse and depart to their several homes 

or lawful employment, and if upon such proclamation, such persons shall 

not disperse and depart as aforesaid, it shall ‘be the duty of such judges, 

justices of the peace and sheriffs, and all other ministerial officers 

respectively, to call upon all persons near, and if necessary throughout 

E the county, to aid and assist in dispersing and taking into custody, sil 

persons assembled as aforesaid, and military officers and others talled 

on as aforesaid, and refusing to render immediate assistance, shall each 

upon conviction thereof, be fined in any sum not exceeding fifty dollars 

Sec. T, That if any person shall forcibly obstruct any of the au- 

thorities aforesaid, or if any three or more shall continue together after 

proclamation made as aforesaid, or attempted to be made and prevented 

by such rioters, or im case of no proclamation, any three or more 

persons being assembled as aforesaid, shall commit any unlawful act as 

aforesaid, every such offender, upon conviction thereof, shall be fined in 

any sum not exceeding five hundred dollars, and imprisoned in the cel! 

of the jail of the county not exceeding thirty days, and shall moreover 

find security for good béhavior and te keep the peace for a time not 
exceeding ene year. 

Src. 8 That if any of the persons so unlawfully assembled, shall 
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be killed, maimed, or otherwise anjured in consequence of resisting the 
judges or others in dispersing or apprehending, or in attempting to dis- 
perse and apprehend them, said judges, justices of the peace, sheriffs, 
and other ministerial officers, and others acting by their authonty or 
the authority of either of them, shall be holden guiltless: Provided, 
Such kiting, ma:ming or injury, shall take place in consequence of the 
use of necessary and proper Means to disperse or apprehend any such 
persons s0 unlawfully assembled, 


Sec. 9, That if any person shall abuse any judge or justice of the 
peace, resist any sheriff, constable_or.other officer m the execution of 
his office, the person so offending, shall on conyiction thereof, be fined 
in any sum not exceeding two hundred dollars, or imprisoned in the 
jail pf the county not exceeding twenty days, or both at the discretion 


,of the court. 


Sec 10. That it any judge, justice of the peace, sheriff, coroner, 
constable, jailor or other officer of this Territory, either judicial or 
ministerial, shall knowingly ask, demand or receive any fee or reward, 
to execute and do his duty, other than ‘is or shall be allowed by the laws 
of this Territory, every person so offending, shall upon conviction 
thereof, be fined in any sum ‘not exceeding two hundred dollars, or im- 
prisoned in the jail of the county not exceeding twenty days, and be 
ineapable of holding any office of profit or honor thereafter for the 
term of three years 


A 


Src. 11. That if any person shail, by false pretence or pretences, . 


obtain from any other person, any money, goods, merchandize or effects, 
whatsoever, with intent to cheat and defraud such person of the same, 
or shall fraudulently make and transfer any bond, bi, deed of sale, 
gifts, grants or conveyances, to defeat his creditors of their jast de- 
mands, such person so offending, shall upon conviction thereof, be fined 
in any sum not exceeding one hundred dollars, and imprisoned in the 
jail of the county not exceeding ten days. 

Sec 12 That if any person shall take upon himself to exercise er 
officiate in any office or place of aythority in this Territory, witheut 
being legally authorised, or if any person, by color of his office, shall. 
wilfully and corruptly oppress any person, under pretence of acting in 
his official capacity, the person so offending, shall upon conyiction 
thereof, be fined ın any sum not exceeding two hundred dollars, or im- 
prisoned ìn the jail of the county not exceeding ten days, or both at 
the discretion of the court 

Sree 13. That if any judge, justice of the peace, clerk of any court, 


sheriff, coroner, constable, attorney or counselor at law, shall encourage,, - 


excite and stir up, any suit, quarrel, or controversy, between two’ or 
more persons, with intent to injure such person or persons, such judge, 
justice of the peace, clerk, sheriff, constable, attorney, or counselor at 
law, shall upon conviction thereof, be fined in any sum not exceeding 
two hundred dollars, and aaa be answerable to the party in treble 
damages. 
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Sec 14. That if any sheriff, coroner, constable, jailor, clerk, county 
recorder, county treasuier, or assessor, by color of or in execution of 
his office, shali designedly, wilfully, or corruptly injure, defraud, or 
oppress any person, or shall attempt to defraud, injure or oppress any 
person, such sheriff, coroner, constable, jailor, clerk, county recorder, 
county treasurer, or assessoi, shall upon conviction, be fined in any sum 
not exceeding two hundred dollars, and be answerable to the party 
injured, defrauded or oppressed, in treble damages. 


Sec. 15. That if any person shall wilfully or maliciously cut down, 
break, level, demolish, or otherwise damage any ‘bridge, embankment, 
or mill-dam, or break and destroy the windows 01 doors of any dwelling 
house, or ın anywise injure any house or houses, or shall set fire to, or 
burn or destroy or procure or cause to be burnt or destroyed, any bar- 
rack, coek, crib, rick, or stack of hay, corn, wheat, oats, barley, or other 
grain of any kind, or shall cut down, girdle or destroy any fruit tree or 
shade tree, or shall cut, pull down, burn or, destroy any gate, post, 
railing or fence, or shall pull down, burn or destroy any pile of wead, 
boards or plank, or other lumber, or shall overturn any cart, wagon, 
or other carriage, or shall run them into sloughs, holes, or other places, 
or shall cut loose, or set at drift, any ferry flat, or boat, or other vessel, 
for mischief, or shall unlawfully, wantonly, wilfully or maliciously kill, 
wound, disfigure, or destroy any horse, mare, filly, colt, ass, or gelding, 
or any bull, ox, steer, bullock, cow, heifer, or calf, or any sheep or 
lamb, or any hog, dog, or any othér useful animal, being the property 
of another, every person so offending, on conviction, shall be fined not 
exceeding two hundred dollars, or imprisoned not exceeding thi.ty days, 
or both at the discretion of the court. 

Sec. 16. That if any person shall maliciously alter, or wilfully alter, 
deface, break down, or destroy any monument, or tombstone, erected or 
set up to perpetuate the memory of any deceased person, every person 
so offending, shall upon conviction thereof, be fined in any sum not 
exceeding two hundred dollars, or be imprisoned in the jail of the 
county not exceeding thirty days, or both at the discretion of the court, 


Sec. 17, That if any person shall wantonly dig or take up any corpse, 
or dead body, or shall aid, assist, or be in any way concerned, either in 
the attempt or in digging or taking up, or in carrying away such corpse 
or dead body, as aforesaid, without the knowledge and consent of the 
relatives or friends of the deceased; every person offending in any of 
the aforesaid instances, shall upon conviction thereof, be fined in any 
sum not exceeding one thousand dollars, and be imprisoned in the 
county jail not more than thirty days. 

Sec, 18 That if any person shall wilfully and maliciously alter or 
deface any artificial ear-mark or brand, upon any horse, mare, foal, 
filly, mule, ass, sheep, goat or swine, cow, ox, steer, bull or heifer, 
property of another, every person so offending, shall on conviction 
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thereof, be fined in any sum not exceeding. y dollars and be liable to 
the party ın treble damages, 3 3 a 


Sec 19. That if any person having bees d upon by the sheriff 
or other ministerial officer, ın any county, ftthis Territory, to assist 
such sheriff or other officer in apprehending ‘any person charged with, 
or convicted of any offence against any of the laws of this Territory, or 
im securing such offender when apprehended, or mẹ ` corgeying such, 
offender to the jail of the county, shall refuse to render sach assist- 
ance, every person so offending, shall upon conviction---thereof, be 
fined in any sum not exceeding fifty dollars 


Sec. 20 That if any person shall knowingly send or deliver any 
letter or writing, with or without any name subscribed thereto, or 
signed with a fictitious name, containing wilful and malicious threats 
of injury of any kind whatever, or with intent, or for the purpose of 
extorting money or other valuable things from any person, every 
person so offending, shall upon conviction thereof, be fined in any sum 
not less than fifty nor more than five hundred dollars, or be imprisoned 
in the jail of the county not exceeding twenty days, or both at the 
discretion of the court 


Sec 21. That if any married woman shall hereafter desert her 
husband, live and cohabit with another man in a state of adultery, she 
shall upon conviction thereof, be imprisoned in the jail of the county 
not exceeding thirty days; and if any married man shall hereafter 
desert his wife and live and cohabit with any other woman in a state of 
adultery; or if any married man living with his wife shall keep any 
other woman and notoriously cohabit with her in a state of adultery, or 
if any unmarried man shall live and cohabit with a married woman in 
a state of adultery, every person so offending, shall on conviction 
thereof, be fined in any sum not exceeding two hundred dollars, and be 
imprisoned in the jail of the county not exceeding thirty days, at the 
discretion of the court, 


Sec. 22 That if any unmarried persons shall hve and cohabit to. 
gether in a state of fornication, such persons so offending, shall each on 
conviction thereof, be fined in any sum not exceeding one hundred dol- 
lars, and be imprisoned 1n the county jail not exceeding ten days. 


Sec 23 That if any person shall write, print or pubhsh, any false 
or malicious libel of or concerning another, or shall cause or procure 
any such libel to be written, printed or published, every person so of- 
fending, shall upon conviction thereof, be fined ın any sum not exceed- 
ing five hundred dollars, and moreover be liable to the party injured. 


Sec 24. That if any sheriff, coroner, jailor or other peison whatso- 
ever, having any offender m custody, charged with or convicted of any 
offence made punishable by the laws of this Territory, shall voluntarily 
suffer such person to escape or go at large, every Sheriff, coroner, jailor 
or other person so offending, shall on conviction thereof, be fined mm any 
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sum not éxcedding five hundred dollars, or be imprisoned not exceeding 
twenty days, or both at the discretion of the court. 


Sec. 25. That if any person sħalf rescue by force, or set at liberty, 
any offehder charged with, or convicted of any offence, by the laws of 
this Territory made punishable with imprisonment, from any jail or 
other place of confinement, or from the custody of any officer or other 
person charged with the safe keeping of such offender, every person a0 
offending, shal} upon conviction thereof, be fined in any sum not ex- 
ceeding five hundred dollars, and be imprisoned in the jati of une county 
not exceeding sixty days : 

Sec. 26. That if any person shall ald or assist any sek confined 
in any jail or other place of confinement, charged with, or convicted of 
any offencè against the laws. of this Territory, to make ħis, her or their 
escape from such jail or place of confinement, although no escape be 
actually made, every person so effending, shall upon conviction thereof, 
be fined not more than five hundred dollars, nor less than fifty dolars, 
or be imprisoned in the jail of the county not exceeding thirty days, or 
both at the discretion of the court. ` 

Sec. 27. That if any person shall attempt to corrupt or influence 
any juror or witness, either by promises, threats, letters, money or other 
undue means, either directly or indirectly, every person so offending, 
shalt upon conviction thereof, be fined in any sum not exceeding five 
Iimdred dollars, and imprisoned in the jail of the county not exceeding 
thirty days. 

Sec. 28. That if any juror or witness shall corruptly take and receive 
any money, goods, chattels or other reward, either directly or indirectly, 
in any action or suit instituted before any court having jurisdiction 
thereof, such Juror or witness, so offending, shall on conviction thereof, 
be fined in any sur not exceeding fiye hundred dollars, and. imprisoned 
in the jaff of the county not exceeding thirty days. 


Sec, 29. That if any person legally called upon to give testimony 
before any court ar other authority in this Territory authorised to ad- 
minister an oath and affirmation, shall refuse to take an oath or affirma- 
tion, such court or authority may commit the person refusing to prison 
until he or she shall consent to take such oath or affirmation; and’ after 
the person cénimitted to the prison as aforesaid, shall have taken the 
oath or affirmation. required, the court or authortty aforesaid may 
Woredver punish such person for such refusal, by a fine not exceeding 
twenty dollars, 

Src 36, Phat it any person shall directly or indirectly, in any way 
or manner, give, promise, or contract to give any money or other vatu- 
able thing, with intent to obtain, procure or influénce the opinion, judg- 
ment or déci’ée of any Judge or justice of the peace of this Territory, or 
arbitrator im atiy action, plea, suit, complaint, Indictment, controversy, 
matter or cause depending, or which shall depend before him or them, or 
before any court in this Territory, every person so offending, shall upon 
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conviction thereof, be fined in any sum not less than fifty nor more than: 
one thousand dollars. 

Sec 31, That if any person by bribery, persuasion, or seduction, or 
any other arts or means whateyer, attempt to prevail upon any min- 
isterial officer or other person charged with the safe keeping of any 
person accused or convicted of any offence against the laws of this: 
Territory, to permit such person to escape from the custody of such 
officer or other person, every person so offending, shaH upon conviction 
thereof, be fined in any sum not more than two hundred dollars ner 
Jess than twenty-five dollars. 

Sec 32, That if ány person shali-wilfully and maliciously or care- 
lessly set on fire, or cause to be set on fire any woods, prairies or other 
grounds Whatever in ths Territory, other than his own, or shall inten- 
tionally permit the fire fo pass from his own prairie or woods, to the 
injury of any other person or persons, every person so offending, shall 
on eonviction thereof, for every offence, be fined in any sum not ex- 
ceeding fifty dollars, and shall be liable to an action of the party m- 
jJured for the damages which he, she or they, may have sustained in 
consequence of such fire. 

Sec. 33 That if any person shall wilfully and maliciously cut down, 
saw or bark, or otherwise kill or destrey any fruit or other tree or trees, 
im any nursery, garden, orchard or yard, or any living ornamental tree 
or trees, either planted or preserved as such, being the property of 
another, every peison so offending, shall upon cenviction thereof, be 
fined in any sum not exceeding one hundred dollars, nor less than five 
dollars, and the owner of the fruit or othe: tree or trees thus killed or 
destroyed, shall recover not less than double the value of the same from 
the person or persons killng or destroying said frmt or other tree or 
trees, 

See. $4. That if any person shall wilfully and maheiously demolish 
any mile post, 01 alter, or ın any manner deface the same, or any mile’ 
board, or any guide or finger board, at the forks of any public road, 
every person so offending, shall upon conviction thereof, be fined in any 
sum not exceeding fifty dollars, and be imprisoned not exceeding ten 
days, at the discretion of the court. 

Sge. 33. If any sheriff, jailor, or other person, having the care and 
custody of any jail, shall suffer the same to become foul or unclean, so 
that the health of any prisoner may be endange1ed, such sheriff, jailor, 
or other person, shall be liable to indietment, and on conviction shall be 
fined in any sum not exceeding one hundred dollars 

See. 38. If any person shall open, set on foot, carry on, promote, 
make or diaw, publicly or privately, any lottery or scheme of chance of 
any kind or description, by whatever name, style or title the same may 
be denominated or known, or if any person shall by sueh ways and 
means expose or set to sale any house or houses, lands or real estate, or 
any goods or chattels, cash or written evidences of debt, or certificates 
of claims, or any thing or things of value whatever, or shall sell, vend, 
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earter or dispose of any lottery ticket or tickets, order or orders, for 
any number of shares in any lottery or scheme of chance, or shall be in 
any wise concerned in any such lottery or scheme of chance, by acting 
as agent in this Territory, for or on behalf of any such lottery or scheme 
of chance to be drawn or paid either out or within this Territory, every 
person so offending, shall upon conviction thereof, be fined in any sum 
not exceeding two hundred dollars, at the discretion of the court, 

Sec, 37. If any butcher or other person shall knowingly sell or dis: 
pose of any unwholesome flesh of a deceased animal, or unwholesome 
provision, he, she or they so offending, shall upon conviction, thereof, be 
fined in any sum not exceeding one hundred dollars, ,, | 

Sec. 38 When any: warrant legally issued by any justice of the 
peace in this Territory, in any criminal case, shall be delivered into the 
hand of any constable to serve the same immediately, and if such con- 
stable shall neglect or delay to serve any such warrant delivered to him 
as aforesaid, when in his power to serve the same, either alone or by 
calling upon assistance according to Jaw, such constable shall, if the 
offence charged for which the warrant issued be punished with death or 
imprisonment in the penitentiary of this Territory, upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars, and 
be imprisoned not exceeding thirty days 

Sec. 39, That if any constable shall be guilty, as specified in the 
preceding section, of neglect or delay in serving any warrant when the 
offence charged, for which such warrant may issue, be an offence not 
punishable by death or imprisonment in the penitentiary, upon convic- 
tion thereof, be fined in any sum not exceeding one hundred dollars. 

Sec. 40, That when any jail in this«Territory shall not have a cell 
therein, then and in that case, when the court shall sentence any person 
or persons to imprisonment in the jail of any county, under the pro- 
visions of this act, the person or persons so sentenced, shall be confined 
in that part of the jail usually allotted to the confinement of criminals 

Sec. 41. That all prosecutions under the provisions of this act, shall 
be by indictment before the district court, in the county where the 
offence shall have been committed, except in cases otherwise provided 
for by law, and all persons imprisoned under the same, shall be impris- 
oned in the jail of the proper county, except when otherwise provided 
by law 


PUNISHMENT BY IMPRISONMENT. 


Seo, 42, In all cases of imprisonment for offences under this act, it 
shall and may be jawful for the sheriff or keeper of every prison, to com- 
pel the prisoner to labor at some useful employment, within or without 
the prison, under such directions and regulations as may from time to 
time be given by the district courts within their respective countias, and 
if any such prisoners shall be ordered by the court aforesaid, to labor 
upon any public works without the prison, it shall be lawful and is made 
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the duty of the shenff or keeper of any such convicts, to secure them, 
‘without cruelty, by ball and chain or block, and also to have a sufficient 
guard to prevent their escape. 


PUNISHMENT BY FINE, 


Src, 48, Tn all cases of conviction under this act, the party convicted 
shall remain in confinement nitil all the costs, attending his prosecution 
are paid, and his sentence has been fully complied with. 


PROPERLY oF ORFENDER BOUND, 


Sec 44. The property, real and personal, of every person charged 
under this act, shall be bound at least so far as will be sufficient to pay 
to the extent of his condemnation. 


Execvurion TO ISSUE ror FINES. 


Sec, 45, It shall be the duty of the clerk of each court at the end of 
each term, to issue an execution and deliver the same fo the sheriff of 
the county where the court is held, commanding him to collect each 
and every fine imposed during the term as in case of execution on civil 
process, and it shall be the duty of the sheriff to make due return of all 
executions, and pay over all moneys so collected, without delay, into the 
county treasury of the proper county, unless otherwise directed by this 
act, os 

Sec. 46. That all fines and forfeitures incurred under this act, shall 
be paid into the county treasury where the crime was committed. 

Sec. 47. That in all cases under the provisions of this act, where 
the prosecutor’s name is endorsed and the bill found a trne bili by the 
grand jury, the prosecutor or injured party may be admitted as a wit- 
ness, and his credibility left to the jury. 


GAMING. 

Section 1. Be ıt enacted by the Council and House of Representatives 
of the Territory of Oregon, That all promises, agreements, notes, bills, 
bonds, or other, contracts, mortgages or other securities whatsoever, 
after the taking effect of this act, when thé whole or any part of the 
consideration of such promise, agreement, conveyance. or security. shall 
be far money, or other valuable thing whatsoever, won, laid, or betted, 
at cards, dice tables, or any other game or games whatsoever, or at any 
cock-fighting, or at any other sport or pastime, or on any wager what- 
soever, or for the 1eimbursing or repaying any money lent or advanced 
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at the time of such play, bet or wager, so to be betted or wagered, shal] 
be utterly void, trustrate, and of none effect to all intents and parposes 
whatsoever, any Taw, custom, or usage to the contrary notwithstanding. 

Sec, 2, That if any person or persons whatsoever, at any time, by 
playing at any game or games whatsoever, or by betting on the hands 
or sides of such as do play at any game pr games, shall lose, to any one 
or more persons so playing or betting, any sum of money, or other valu- 
able thing, and shall pey or deliver the same or any part thereof, the 
person or persons so losing, and paying, or delivering the same, shall he 
at liberty, within six months next following, to sue for and recover the 
money, or other valhable thing, so lost'and paid or delivered, or any 
part thereof, from the respective winner or winners thereof, with costa 
of suit, by action of debt founded on thie act, to be prosecuted in any 
court, or before any Justice of the peace in this Territory, having juris- 
diction thereof, in which action it shall be sufficient for the plaintiff to 
allege that the defenfant is indebted to the plaintiff, or veceived to the 
plaintifs use, the m@ney so lost-and paid, or converted the goods-won 
of the plaintiff to the defendant’s use, whereby the plaintiff’s action 
accrued to him according te the form of this act, without setting forth 
the special matter; anā in case the party sọ losing such money or other 
thing as aforesaid, shall not within the time aforesaid, bona fide, with- 
out covin or collusion, sue, and with effect prosecute, for the money or 


. other thing so lost and paid or delivered, it shall and may be lawful to 


and for any other per son or persong, by any such action or suit as afore- 
said, to sue for and retover the same, with costs of suit, against any 
such winner or winners as aforesAid, to the use of the person or persons 
suing for the same. 

Ske. 3. That every person who, by virtue of this act, shall or may 
be Hable to be sued fér moneys or other things so won as aforesaid, 
shall be compelied to answer upon oath such bill or bills in chancery, 
preferred agamst him‘or them for discovering the money or things so 
wou at play as aforesaid: Promded, howeter, Upon discovery and Te- 
payment of the money or other things so to he discovered and repaid as 
aforesaid, the person ot persons discovering and repaying the same, with 
costs, shall be acauitted, indemnified, and discharged from any other or 
further forfeiture, punishment, or _benaity, which he or they may .have 
mcurred by playing for or winnie such money or other thing sè dis- 
covered and repaid, 

_ See. & That if any person or persons shall at any time play for 
money or property in any tavern, grocery, or race field, or in any booth, 
arbor, or out-house, connected with any tavern, zrecery, or race field, 
ér at any other public place, at any game ot games whatsoevér, or 
shall bet on the hands or sides of such as do play as aforesald, suck 
person or persons, npon conviction thereof, shall forfeit and pay á sum 
not exceeding two hundred nor less than twenty dollars, and shall be 
bound to their good behavior, with sufficient security, in the sam ef 
fifty dollars, for the term of twelve months, and if any person or persons 
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shall give such security, and afterwards, within that time, shall play i 


for, or bet, any money, or other valuable thing whatsoever, such play- 
ang, or betting, shall be deemed a breach of good behavior, and a for- 
feiture of the recognizance given fèr the same r 


Sec. 5 That if any person, by playing, or betting, at any gaine or 
‘wager whatsoever, at any time, shbll lose or win, to or from agother, 
any sum of money, or other article‘of value, the-loser and winner shall 
each, on conviction, be fined in a bum not less than twenty nor more 
than fifty dollars, and shall morgover be bound to his or her good 
behavior for one year pie . 

Sec. 6. That if any person or! persons whatsoever, do or shali at 
any time or times, by fraud, shift, cozenage, circumvention, deceit, 
unlawful device, or evil practice whatsoever, ın playing at or with 
cards, dice, or any other game or games, or in or by bearing a share of 
part in the stakes or wagers, or advehturés, or in or by betting on the 
sides or hands of such as do or shall play, win, obtain, or acquire, to 
themselves any sum or sums of money, or other valuable thing or things 
whatsoever, every person so winning by such ill-practice, and being 
therrof convicted, upon indictment, shall be fined not less than five 
dollars nor more than five hundred dollars, and shall moreover be 


bound to his good behavior in such sum, and with such security, as the, 


court may approve, for the term of one year, 


Sec 7. That all and every keeper or keepers, exhibitor or exhibitors 
of either of the gaming tables, cammonly called billiard tables, or ‘faro 
bank, or any other gaming table, or bank of the same or like kind, 
under*any denomination whatsoeyer, or bowling alley, shall on conyic- 
tion thereof, be fined in a sum not less than fifty dollars nor more than 
two hundred dollars, for every such offence, and shall moreover find 
security: for his or their good behavior for the term of one year, in the 
sum of five hundred dollars, and if he or they shall afterwards, within 
that time, keep or exhibit either of the said gaming tables or banks, or 
other gaming tables or banks, under any denomination whatsoever, or 
shall play at any game or games prohibited by this act, such keeping, 
exhibiting or playing, shall be deemed a breach of good behavior, and 
a forfeiture of the recognizance given for the same. 

Sec $. That if any keeper or keepers of a tavern, grocery, or-other 
house af public resort, shall suffer any game or games, prohibited by 
this act, to be played at or within such tavern, grocery or other house 
of public resort, or in any out-honse appendant thereto, every such 
keeper or keepers shall on conviction, forfeit amd pay a sum not less 
than fifty dollara nor more than two hundred dollars, and if any licensed 
taverm-keeper shall be convicted of suffering such gaming in his or 
her hoase, he or she, in addition to the penalty hereby imposed, shall 
moreover forfeit his or her license for Keeping such tavern, and shall 
not be relicensed, as a tavern keeper, for one year from the date of 
the cenviction. : ? 
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Sec. 9. That all fines and forfeitures, imposed by this act, shall be 
recoverable by mndictment, in any court of record within this Territory, 
or before a justice of the peace, where the fine cannot exceed the sum 
of fifty dollars; but any person considering himself or herself aggrieved 
by the judgment of any such justice, convicting such person of any of 
the offences mentioned in this act, may appeal to-the next term of the 
district court, to be holden for the county wherein such conviction may 
happen: Provided, The person or persons so appealing shall within ten 
days after such conviction enter into recognizance before such justice, 
in the sum of one hundred dollars, with one or more sufficient securities, 
in. a like sum, conditioned that the defendant will make his personal 
appearance before the district court to which such appeal is taken, 
on the first day of the next succeeding term thereof, and not depart 
from said court without the leave thereof, and as soon as such recogniz- 
ance shall have been entered into, such justice shail cause ta come 
before him all the material witnesses on the part of the United States, 
who shall severally be recognised in the sum of fifty dollars each, con- 
ditioned that they appear before the court to which such appeal is taken, 
on the first day of the succeeding term thereof, and not depart from such 
court without the leave thereof, and on such appeal, such other and 
further proceedings shall be had, by indictment and trial of such of- 
fender, as in other cases. 

Sec. 10, That no indictment for any of the offences mentioned in this 
act shall be quashed, or judgment thereon arrested, for any supposed 
defect, or want of form: Provided, Sufficient be set out therein to 
enable the court to render the judgment thereon according to the very 
right and justice of the case 

Sec. 11. That the presiding judge, in all the district courts within 
this Territory, shal] constantly give this act in charge to the grand 
jurors of their county, at the time such grand jurors shall be sworn. 

Sec. 12. That all fines and farfeitures imposed by the authority of 
this act, shall be collected and paid over, in cash, to the Treasurer of 
the proper county, within twenty days after the collection thereof, to 
be applied to school purposes. 


JURORS. 


ig 
SECTION 1. Be wt enacted by the Council and House of Representatives 
of the Territory of Oregon, That all persons who are qualified electors, 
im this Territory, shall be Hable to Serve as jurors, in their respective 
counties, as hereinafter provided. The following persons shall be ex- 


. empt from serving as jurors, to wit: The Governor, Secretary of the 
-Territory, Judges of the supreme and district courts, county commis- 


sioners, county treasurers, clerks of the supreme and district courts, 
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and clerks of the boards of county commissioners, judge of probate, 
sheriffs, under sheriffs, and deputy sheriffs, coroners, constables, the 
marshal of the United States, and his deputies, counselors and attorneys 
at law, ministers of the gospel, officers of colleges, (not including trus- 
tees or directors thereof}, and preceptors and teachers of incorporated 
academies or universities, and one teacher in each common school, 
practising physicians and surgeons, and all persons more than sixty 
years of age, together with all persons not of sound mind or discretion 
and subject to any bodily infirmity, amounting to any disability, and all 
persons shall be disqualified from serving as jurors who have been 
convicted of any infamous crime, and all persons addicted to habitual 
drunkenness, 


Sec. 2. That it shall be the duty of the county commissioners in, 
each of the counties of this Territory, wherein a district court is 
directed to be held, at least thirty days previous to thé sitting of said 
court, to select twenty-three persons posgessing the qualiftcations afore- 
said, in their respective counties, and to déliver an attested copy of the 
names so selected within three days thereafter to the clerk of the dis- 
trict court, of the proper county, who shall thereupon issue and deliver 
to the sheriff of the county a venir¢, or summons, under the seal of the 
court, commanding him to summon the persons so selected as afore- 
said, to appear before the said court, at or before, the hour of eleven 
o'clock A Mr on the first day of the term thereof, to serve as grand 
jurors, any sixteen of whom shall be sufficient to constitute a grand 
jury, which said summons shall be served at least five days previous 
to the-sitting of said court either by reading it to the person to be 
summoned, or by leaying an attested copy thereof at his usual place 
of residence. , 


Sec. 8, After the grand jury 1s empamneled it shall be the duty of 
the court to appoint: a foreman, who shall have power to swear, or 
affirm, all witnesses to testify before said grand jury, and whose duty 
it shall be, when the grand jury, or any twelve of them, shall find a bill 
of indictment, to be supported by good and sufficient evidence, to endorse 
thereon, “a true bill, and when they do not find a bill to be supported 
by sufficient evidence, to endorse thereon “not a true bill,” and shall, 
in either case, be signed by the foreman at the foot of the endorsement, 
and shall, in all cases, where a true bill is returned into court as afore- 
said, note thereon the name or names of the witnesses upon whose 
evidence the same was found. 


Sec, 4 That the oath of the grand jury in all cases shall be as 
follows, to wit: “You, as grand jurors for the body of the connty of 
„ {as the case may be) do solemnly swear, that you will dili- 
gently inquire into, and true presentment make, of all such matters and 
things as shall come to your knowledge, according to your charge: 
The counsel of the United States of America, your own counsel, and 
that of your fellows, you shall keep secret; you shall present no person 


a a 


MH 7 


K A aS 


118 JURORS. 


through envy, hatred, or malice, neither will you leave any person 
unpresented through fear, favor, or affection, or hope of reward, but 
that you will present things truly as they ¢ome to your knowledge 
according to the best of your understanding, and according to the laws 
of this Territory, so help you God.” | 


Sec. 5. That the oath or affirmation of petit jurors in criminal cases, 
shall be as follows, to wit’ “You solemnly swear (or affirm) that with- 
out respect to person, or favor, or fear, you will well and truly try and 
true delryerance make between the United States of America and the 
prisoner at the bar, whom you shall have in charge, according to the 
evidence giver you in court, and the laws of this Territory, so help 
you God.” + 

Sec. 6. No grand jury shall make presentment, of their own knowl 
edge, upon the information of a less number than two of their own body, 
unless the juror giving the informationiis previously sworn as a witness, 
in which case, If the evidence ig deemed sufficient, an indictment may 
be found thereon, as upon the eviden’: of any other witness who may 
not be of the jury. 

Sec. 7. It shall be the duty of the wti of county commissioners, in 
each of the organised counties in thig Territory, where a district court 
is directed to be held, at least thirty days previous to the sitting of the 
said court, to select twenty-four pe s possessing the qualifications of 
jurors, whe shail compose and constitute two full petit juries, to serve 
as such at the next succeeding term of the district court, in each county 
respectively to be summoned, in like manner as hereinbefore directed in 
the case of grand juries, j 

Sec, 8 It shall be the duty of the clerk of the district court, at the 
commencement of each ternt, to write the name of each petit juror, on 
a séparate ticket, and put the whole into a box, or other place for safe 
keeping, and as often as. it may be necessary to empannel a jury, the 
clerk shalt, in presence of the court, draw, by chance, twelve nameg 
out of such box, which shall designate the twelve to be sworn on the 
Jury, aud in the same manner for each subsequent jury in thelr turn, 
a8 the court may from time to time direct. 


Sec, 9. In ali cases where the sheriff, or other officer, shall be com- 
manded to execute any summons as aforesaid, he shall be required to 
make timely return thereof to the clerk, who may have issued the same, 
with an endorsement thereon, certifying on whom it has been served, 
and+the time when, and, in default of so doing, such sheriff, or other 
officer, shall be considered áa being guilty of a contempt, and may be 
_ fined for the use of the proper county, in any sum not less than ten nor 
` more than fifty dollars, unless such sheriff, other officer, shall make 
his excuse to the satisfaction and adceptance pf the court. 


Sec, 10 If a sufficient number of grand or petit jurors do not appear, 


when selected and summoned as aferesaid, or $f by challenges, or any 
other cause, there shalf not appeat a suafficidnt number of qualified 
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persons, to make up the pannels, the court may order the sheriff to 
return, without delay, such number of good and lawful men of the 
county, as may be necessary for that purpose. : And when the sheriff 
is interested or related to either of the parties, the court may direct the 
coroner to make such return: And if any district court shall at any 
time, sit, before the board of county commissioners shall have made a 
selection of grand or petit jurors as aforesaid, or if on any account the 
whole pannel in either case shail fail to attend, the.court may order the 
sheriff, or other officer, to summon from the bystanders, being qualrfied 
persoRs as aforesaid, a sufficient number to supply guch deficiency who 
shall tontinue to serve for the remainder of the term, unless they shall 
be sooner discharged by the court. 

SEC: 11. Every person who shall fail to appear when lawlully sum- 
moned as a grand or petit juror, as aferesaid, without having a reason- 
able excuse, shall be considered as being guuty of a contempt, and ‘shall 
be fined by the court in any sum not exceeding twenty dollars, for the 
use of the proper county, unless good cause be shown for such default, 
at or before the next term of said court, and 1t shall be the duty of the 
clerk ‘to issue a summons agamst such delinquent, when such person 
shall hot come ın without process, to show cause at the next succeeding 
term ‘of said court, why he or they should not be fined for such con- 
tempt: Provided, That the oath or affirmation of any such delinquent 
shall, at all times, be received as competent evidence in his favor. 


Sec, 12 . In ease of the death, sickness, or non-attendance of any 
grand or petit juror, after he shall have been sworn upon the jury, or 
where any such juror, being sworn as aforesaid,.shali for any reason- 
able” gause, be dismissed, or discharged, ıt shall be lawful for the court 
to cause others, if necessary, to be summoned and sworn in his or 
their stead. ; 

Sec. 13. It shall be the duty of the clerk of the district couit, at the 
end of each term of said court, or within teñ days thereafter, to make 
out a certificate to each juror, certifying the number of days and amount 
of compensation due to each juror, which certificate shall be presented 
to the board of county commissioners, and allawed as other demands 
against pald county: Provided, That no juror shall be paid out of the 
county treasury for any days attendance as a juror in the district court 
of the Territory, for which he may have received, or may be entitled 
to receive pay as a juror of the district court of. the United States 

Sec. 14, All grand and petit jurors shall be privileged from arrest 
in al) cases, except for breach of the peace, treason, felony, and other 
criminal offences, during theingattendance at said court, going to, and 
returning from the same, an rests in such cases shall be deemed 
as illegal, and. void. > 

Sxc. 15, It shall be the dut® rd of county commissioners 
te arrange and select the grand and petit jurors as aforesaid, in such 
manner as to make the qualified persons of the county perform duties 
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o 
ags jurors, as nearly as may be, in rotation, and so that the same may 
not he unnecessarily burdensome to any of the citizens of the county, 
according to the best information that the said commissioners can 
obtain, 
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Section 1. Be ıt enacted by the Council and House of Répreéentatives 
of the Territory of Oregon, That all writs issued by any court in this 
Territory, shall run in the name of the United States of America, and 
bear test in the name of the presiding judge, and shall be sealed with 
the seal of said court, signed by the clerk thereof, and made returnable 
to the first day of the next term after the date of such writ. 


Sec. 2. It shall be the duty of the sheriff or coroner to serve all 
process of Summons or cajias when it shall be practicable, ten days 
before the return day thereof, and to make return of such process to the 
clerk who issued the same, by or on the return day, with an endorse- 
ment of his service, the time of serving it, and the amount of his fees. 
Provided, That when such process shall have been directed to a foreign 
county, the officer executing the same may make return thereof by 
mail, and the clerk may charge the postage and tax the amount in his 
fee bill. 


Sec. 3. If it shall not be-in the power of such sheriff or coroner to 
serve such summons or capias ten days before the return day thereof, 
he may execute the same at any time before or on the return day, but, 
ın such case, the defendant or defendants shall be entitled to a continu- 
ance, and shall not be compelled to plead before the next succeeding 
term. 


Sec 4. Whenever it shall appear, by the return of the sheriff or 
coroner, that the defendant or defendants are not found, the clerk shall, 
at the request of the plaintiff, issue another summons or capias, (as the 
case may be) and so on until service be had and the defendant or de- 
fendants be summoned or brought into court, and if such summons or 
capias be served on any one or more, but not on all, of the defendants, 
the plaintiff or plaintiffs shall be at liberty to proceed to trial and judg- 
ment in the same manner as if the defendants were in court, and any 
judgment so obtained shall be valid against the defendant or defendants 
on whom the process had been served, and the plaintiff or plaintiffs may, 
at any time afterwards, have a summons in the nature of a scire facias 
against the defendant or defendants not served with the first process as 
aforesaid, to cause him, her, or them, to appear in the said court, and 
show cause why he, she, or they should not be made a party to such 
judgment, and the court shall thereon proceed to hear and determine 
the matter in the same manner as if such defendant or defendants had 
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been originally summoned or brought into court, and such defendant or 
defendants shall also be allowed the benefit of any payment which may 
have been made on the judgment before recovered, and the judgment of 
the court against the defendant or defendants in such case shall be that 
the plaintiff or plaintiffs recover against such defendant or defendants, 
together with the defendant in the former judgment, the amount of his 
debt or damages, as the case may be~ 


K 


‘Sec 5, If any sheriff or coroner to whom any summons or ¢apias 


shall be delivered, shall neglect or refuse to make return of the same 
before or on the return day of such process, the plaintiff may enter a 
rule requiring said sheriff or coroner“to make return of such process 
on # day to be fixed by the court, or to show cause on that day why he 
Should not be attached for a contempt of the court, and the plaintiff 
shall thereupon cause a written notice of such rule to bė served on such 
sheriff or coroner, and if good and sufficient cause be not shown to 
excuse such officer, the court shall adjudge him guilty of a contempt, 
and shall proceed to punish such officer as in other eases of contempt. 

Sic. 6 If the plaintiff shall not file his declaration, together with a 
copy of the instrument of writing or account on which the action is 
brought, in case the same be brought on a written instrument or ac- 
count, ten days before the court at which the sunimons or capias is 
made returnable, the court, on motion of the defendant, shali continue 
the cause at the cost of the plaintiff, unless it shall appear that the suit 
was commenced within ten days of the sitting of the court, in which 
case the cause shall be continued without costs, unless the parties shall 
agree to have a trial, and if no declaration shall be filed ten days before 
the“second term of the court, the defendant shall be entitled to a judg- 
ment as in case of non-suit. 


Sec. 7. The clerks of the district courts of this Territory, shall keep 
a docket of all the causes pending in their respective courts, in which 
shall be entered the names of the parties, the cause of action, ‘and the 
name of the plaintiff’s attorney, and he shall furnish the Judge and the 
bar at each term with a copy of the same, in which all indictments and 
causes to which the United States may be a party shall he first set 
down; all cases in law, in order, according to the date of thelr com- 
mencement, and lastly, the suits in chancery; and the clerks shall also 
set and apportion the causes for as many days of the term as he may 
think necessary, or be directed by the judge, and all subpenas for 
witnesses shall be made returnable on the day on which the causes in 
which the witnesses are to be called, is set for trial, 


Sec. 8, The clerk shall, from time to time, issue subptenas for such, 


witnesses as may be required by either party, returnable on the day for 
which the cause in which they are required to attend is set for trial; 
and every clerk who shall refuse so to do, shall be fined, at the discre- 
tion of the court, in any sum not exceeding one hundred dollars, 


Sec, 9. In all cases pending in any district court of this Territory, if 


` 
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both the parties shall agree, both matters of law and fact may be tried 
by the court, i 

Sec. 10. The several district courts shall have power, in any action 
pending before them, upon motion, and good and sufficient cause shown, 
and reasonable notice thereof given, to 1eqnire the parties, or either of 
them, to produce beoks or writing in their possession or power which 
contain evidence pertinent to the issue, and it shall be the duty of the 
defendant or defendants in all cases where he, she, or they intend to 
prove, on trial, any accounts or demands against. the plaintiff or plain- 
tiffs, to file with his plea a bill of the particular items of such accounts 
or demands, and no other accounts or demands shall be suffered to. he 
“proved to the jury or court on that trial. a 


Sec. 11. On the appearance of the defendant or defendants, the 
court may allow such time to plead as may be deemed reasonable and 
necessary, and for want of appearance may give judgment by default 
on calling the cause, except in cases where the process has not been 
served, or declaration filed ten days before the term of the court; but 
all the causes shall be tried or otherwise disposed of in the order they 
are placed on the docket, nniese the court, for good and. sufficient cause 
shall otherwise direct And whenever either party shall apply for the 
continuance of a cause on account of the absence of testimony, the 
motion shall be grounded on the affidavit of thé party so applying, or 
kis, her, or their authorized agent, showing that due diligence has been 
used to obtain it, and also the name aml residence of the witness or 
witnesses, and what particular fact or tacts the party expects to prove 
by such witness. or witnesses, aad also that affant knows of no other 
witness by whom the particular fact or facts could be proved, and should 
the court be satisfied that such evidence would not be material on the 
trial of the cause, or if the opposite party will admit the fact or facts 
stated in the affidavit, the cause shall not be continued. 


Sec, 12. The defendant may, in his defence, plead specially or may 
plead the general issue, and give notice in writing under the same, of 
the spetial matters intended to be relied on for a defence on the trial, 
under which notice, {if adjudged by the court to be sufficiently clear and 
expNcit, the defendant shall be permitted to give evidence of the facts 
therein stated, as if the same had been specially pleaded and issue taken 
thereon; but no person shall be permitted to deny, on trial, the execu- 
tion of any instrument in writing, whether sealed or not, upon which 
any action may have been brought, or which shalt be set up by way of 
defence or setoff, unless the person 8o denying the same shali file his, or 
her affidavit denying the execution of such instrument: Provided, If 
the party making such denial be prosecuting or defending said sult as 
executor or administrator, it shall be safficient to atate in such afbdayit 
the belief of the party making the same, according to his or her beat 
knowledge, that such instrument was not executed by the testator or 
intestate, 
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Sec 13. Whenever judgment shal be given agaist the defendant 
ox defendants by default, in any action! brought on; any instrument of 
writing for the payment of money only, the court may direct the clerk 
t assegs the damages by computing “the interest’ and principal, and 
feport the same to the court, upon which final judgment shall be given; 
and in all other actions where judgment shall go by default, the plain- 
tiff may have his damages assessed by a jury in court. r 


Sec. 14 The court máy, in its discretion, before final judgment, set 
aside any default upon good and sufficient cause upon affidavit, upon 
such terms and conditions as shall be deemed reasonable: Provided, 
That no judgment by default shail be set aside unless the motion is 
made at the term said judgment was rendered 


Sec. 15. Ali affidavits made in court during the progress of any 
cause, and relating thereto, shall be filed and preserved by the clerk. 


Sec. 16. In all actions brought on penal bonds, conditioned for the 
performance of covenants, the plaintiff may'assign in his declaration as 
many breaches as he may think fit, and the jury, whether on trial of 
the issue or of inquiry, shall assess the damages for so many breaches 
as the plaintiff shall prove, and the judgment for the penalty shal) stand 
as a security for such other breaches as may afterwards happen, and 
the plaintiff may, at any time afterwards, sue out à writ of inquiry to 
assess damages for the breach of any covenant or covenants contained 
in such bond subsequent to the former trial or Inquiry; and whenever 
execution shall be issued on such judgment, the clerk shall endorse 
thereon the amount of the damages assessed by the jury, with the costs 
of suit, and the sheriff or coroner (as the case may be) shall only collect 
the amount so endorsed: Prowmded, That In all cases where a writ of 
inquiry of damages shall be issued for any such breaches subsequent 
to the fist trial or inquiry, the defendant, his agent, or attorney shall 
have at least ten days notice, 1m writing, of the time of executing the 
same. 


Sec. 17. The defendant or defendants, in any action brought upon 
any contract or agreement, either express or implied, haying claims or 
demands against the plaintiff in such actions, may plead the same, or 
give notice thereof under the general issue as is provided-in the twelfth 
_ section of this act, and the same, or such part thereof, as the defendant 
shall prove on trial shall be set off and allowed against the plainiif’s 
demand, and a verdict shall be given for the balance due; and if it 
shall appear that the plaintiff be indebted to the defendant, the jury 
shall find a verdict for the defendant, and certify to the court the 


amount so found, and the court shall give judgment in favor of such. 


defendant for the amount so certified, with the costs of his defence, and 
execution shall be issued on such judgment as in other cases. 

Sec. 18. In all civil actions each-party shall be entitled to a chal- 
lenge of three jurors without showing cause for such challenge; and 
when the jury retire to consider of their vardict they shall be permitted 
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to take any papers ‘that may have been used as evidence on. the trial, 
and no plaintiff shall suffer a nonsuit on the trial, unless he do so before 
the jury retire from the bar. 


Sec. 19. If, during the progress of any trial in any civil cause, either 
party shall allege an exception to the opinion of the court, and reduce 
the same to writing, 1t shail be the duty of the judge to allow the said 
exceptions and to: sign and seal the same, and the said bill of exceptions 
shall thereupon become a part of the records of such cause; and If any 
judge of the district court shall refuse to allow or sign such bill of ex- 
ceptions tendered, and the same is signed by three or more disinterested 
bystanders or attorneys of said court, the judge shall then permit the 
sald bill to be filed and become a part of the record; if the judge refuse, 
the supreme court of this Territory may, when such cause is brought 
before them by writ of error or appeal upon proper affidavit of such 
refusal, admit such bill of exceptions as a part of the record. 

Sec 20 tt shall be sufficient for the jury to pronounce their verdict, 
by their foreman, in open court, without reducing the same to writing, 
and the clerk shall enter the same in form, under the direction of the 
court, and if either party may wish to except to the verdict, or for other 
causes to move for a new trial, or in arrest of judgment, he shall, before 
final judgment be entered, give, by himself or counsel, to the opposite 
party, or his counsel, the points in writing, particularly specifying the 
grounds of such motion, and shall also furnish the judge with a copy 
of the same, and final judgment shall thereupon be stayed until such 
motion can be heard by the court But no more than two new trials 
shall be granted to the same party in the same cause, nor shall any 
verdict of judgment be set aside for irregularity only, unless cause be 
shown for the same during the sitting of the COM, at the term such 
verdict or judgment shall be given. 

Sec. 21, Whenever an ertire verdict shall be giyen on several counts, 
the same shall not be set aside or reversed, if any one or more of the 
counts be good. 

Sec. 22. Any person for a debt, bona fide due, may confess judg- 
meut by himself, or attorney duly authorized, without process, and 
every confession of judgment, whether with or without process, shall ` 
operate as a release of errors on the entering up of the judgment or 
making record thereof, and in no case, except when the title of land 
shall come in question, shall it be necessary for the clerk to make a 
complete record, unless especially requested by one of the parties, who 
shall pay the costs of the complete record 

Sec. 23. Where judgment shall be arrested for any defect in the 
record or proceedings, after the first process, the plaintiff shall not be 
compelled to commence his action anew, but the court shall order new 
pleadings to commence. with the error that caused the arrest 


Sec. 24, The clerks of the several district courts shall keep a fee 
book in which shall be clearly and distinctly set down, in items, under 
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the proper title, the costs of each suit, including the sheriff’s and wit 
nesses’ as well as the clerk’s fees, notig distinctly what fees have 
accrued on the part of each party, which fee book shall be a public 
record, and whenever any suit shal] be determined and final judgment 
entered, the costs and charges of each party litigant shall be made up, 
and, together with the costs of the prevailing party, shall be included in 
the judgment, and the clerk shall always send out a bill of such. costs 
with the execution, and the costs of the party failing in the suit shall be 
collected ın the manner prescribed by law. 

Sec. 25 If any clerk shall issue a fee bill or a bill of costs with the 
execution, without first entering thé same in his fee book, or if any such 
bill of costs, or fee bill, shall be so issued which shall not be, in sub- 
stance, a copy of the recorded bill, the same shall be void, and any per- 
Son having paid such bill of costs or fee bill, may recover from the clerk 
the amount thereof, with costs of suit, in any court having cognizance 
thereof. And in every bill ofcosts to be made or recorded as aforesaid, 
the names of the witnesses shall be stated with the number of days each 
attended at every term. 

Sec. 26 It shall not be necessary to insert in the judgment other 
than the docket book, the costs of the prevailing party, except in cases 
where a complete recoid shall be required, but the fee book of the clerk 
shall be taken and deemed a part of the record, subject however, at all 
times to be corrected by the court, 

Sec. 27 The clerks of the several district courts shall provide and 
keep in their respective offices, a well bound hook, for entering therein 
an alphabetical docket of all judgments and decrees rendered in their 
respective courts; and it shall be the duty of the said clerks during 
every term, or within thirty days fhereafter, to enter in such book, in 
alphabetical order, the name of the person against whom the judgment 
or decree was rendered, which shall contain in columns ruled for that 
purpose, the names of the parties, the date, the nature of the judgment 
or decree, the amount of the debt, damages and costs, the book and 
page in which it is entered, and leaving a blank column or columns for 
entering a note or memorandum of the satisfaction or other disposition 
thereof, and when any judgment or decree shall be satisfied by execu- 
tion or otherwise, or shall be set aside, the said clerk shall enter a mem- 
orandum thereof, in the column left for that purpose, showing how dis- 
posed of, and the date, book and page where the evidence thereof is 
recorded, and such docket may be searched by persons at all reason- 
able times without fee; and every clerk who shall fail to keep such 
docket, or to enter therein any judgment or decree as aforesaid, shall 
forfeit and pay a sum not exceeding one hundred dollars nor less than 
twenty-five dollars and costs of suit, the one-half to the use of the county 
where such court is held, and the other half to the use of any person who 
will sue for the same, to he recovered by action of debt in the district 
court, 

Sec. 28. Whenever any sheriff or coroner shall neglect or refuse to 
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make return ‘of any execution to him delivered, when the same shall be 
returnable, or shall refuse or neglect'to pay over any, Rroneys. collected 
“on such execution, the party suing oat such execution, on giving ta 
sard sherl# or eoroner five days’ notice in writing of his, her or their 
intention te apply ta the court for relief, and it shail be the duty of the 
court an proof, by affidavit of the delivery of sugh execution, if the same 
_ he not returned, or on proof that such money has been collected and not 
paid over, to grant an order against such shegiff or coroner requiring 
him to make immediate return of such execution, or if the amount or 
any part thereof has been collected, to pay over the same immediately, 
with twenty per cent, thereon, from the.time of collection tiil paid, and 
on failure of such sheriff or coroner to comply, with such order on ġe- 
mand, and being served with a copy of theorder, he shall be judged to 
de in contempt-and punished accordingly, or the plaintiff in such execu- 
then: may have judgment for the money, with twenty per cent. thereon, 
ao collected. and have execution as in other cases: Provided, That in 
such cases no stay of exeontion shal] be allowed, - 

Sec. 29, The clerk shall enter in a book to‘be kept by him for that 
purpose, the return of the sheriff or coroner of all executions, within 
thirty days after the same shall be returmed, under the penalty imposed 
in the twenty-seventh section of this act. 

Sec, 30. That all writs of summons issuing from any court of record 
in this Territory, shalt be served by reading to the defendant if found, 
and if not found, by leaying a copy thereof attested by the officer serving 
the same at his’dwelling house or usual place of abode, with gome per- 
son of the family of fifteen years of age ot upwards, and st ting the 
contents to said person. 

Sec. 31 “That in all suits against any corporation, the ‘summons 
shalt be served by leaving an attested copy thereof, with the clerk, 
cashier, secretary, agent or any ather officer having charge of their 
business, and if there be no such officer found within the eunty, the 
summons may be served on any member of the corporation. 4 

Sec, 32, That in all suits against the board of commissioners of 
any county, or against the inhabitants of any county in this?Territory, 
the summons shall be served by leaving an attested copy thqreof, with 
one of the commissioners, or with the clerk of the board jof county 
commissioners. T 
* Sec. 33. That in all actions of tort, brought originally in gny of the 
district courts of thid Territory, if the plaintiff recover less han fifty 
dolars, such plaintiff shal} recover no more costs than. damages. 

Sec, 34. Whenever the supreme oourt shall be. equally @vided in 
opinion, on hearing an appétal or writ of error, the cause sgall stand 
continued until all the Jaage are oa the bench. 

Sec. 35. The district eedrt in charging the jury, shali ai instruct 
them as to the law of the case. 

Sec. 30 That any uane of writing to which the miker shall 
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affix a scrawl by way of seal, shall be of the same effect and obligation; 
to all intents, as if the same was sealed: Provided, That the seal be 
referred to in the body of the instrament 

Sec 37. A negro, mulatto or indian, shall not be a SSeS m any 
court, or 1ġ any casg against a white person. 

Seo. 38 That in all cases where a judgment or decree shall be ren- 
dered in any district court in any case whatever, eithé¢r in law or chan- 
cery, against two or more persons, either one of the shid persons shall 
be permitted to remove sald suit to the supreme court, by appeal or 
writ of emor, and for that purpose shall be permitted to use the names 
of all said persons if necessary, but no costs shall be taxed-against any 
person who shall join in said appeal or writ of error. And all such 
cases shall be determined ın said supreme court, as other suits are, and 
in the same manner thdt it would have been, 1f all the parties had joined 
in said appeal or writ of error. 

Sec 39, Hereafter minors may bring suifs in all cases whatever, 
Dy any person that they may select as their next friend, and the person. 
so selected shall file a bond with the clerk of the district court, or jus- 
tike of the peace before whom the suit may be brought, acknowledging 
himself bound for all costs that may accrue, and legally devolve upon 
such minor, and after bond shall have been so filed; gaid suit shall pro- 
gress to final judgment and execution as in other cases. 

Seo. 40. That in amy species of personal actions, in law or eqauiy, 


when there is more than one defendant, the plaintiff commencing lis ` 


action, where either of them resides, may have a writ or writs issued, 
directed to any county or counties where the other defendants, or either 
of them may he found: Provided, That if a verdict shall not be found 
or judgment rendered against the defendant or defendants resident in 
the county where the action is commenced, judgment shall ‘not be ren- 
dered against those defendants who do not reside in the eeu unless 
they appear and defend the action. 

Sec. 41. Interpreters may be sworn truly to interpret, when neces- 
BATY. 

Sec 42. No declaration shall hereafter be ponsideved „necessary: to 
be filed in any scire facias to revive a judgment 3 

Sree. 43 That when any person holding a bond or note for the direct 
payment of property or money, shail desire to put the same in duit, he 
may do a0 by filing the same with the clerk of the district court having 
jurisdiction thereof, together with the petition purporting as follows: 


‘ District Court, ————— County, in 
R Oregon Territory ` 


” A. B. plaintiff, states that he holds a bond, or note, {as the case may 
bé) on the defendant, C. D., in substance as follows, (here insert a “copy 
of the bond or note) yet the same debt remains unpaid, wherefore he 
prays judgment for his debt and damages. for the detention of the 
same, together with his costs. 
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Sec. 44 If the plaintiff shall hold the bond or note, as indorsee, 
then, after reciting the bond or note, say on which is the following 
assignment, (recite the assignment) whereby the plaintiff hath become 
the proprietor thereof, of which the defendant hath had due notice. 

See. 45. The said petition shall stand in the place of a declaration; 
the defendant or défendants may appear and plead, and then an issue 
may be jomed, as in actions of debt, on such bond or note, but if the 
defendant or defendants shall not appear and plead, the plaintiff may 
take judgment by default, as in other cases, ` 

Sec. 46. After verdict, the act of jeofails shall apply as in actions 
of debt heretofore. Nothing herein shall prohibit any person, who 
shall choose so to do, from suing in the ordjnary way, and the fees 
shall be the same as in other cases. 

Sec. 47. That any person having obtained a judgment before any 
court of record within this Territory, against any defendant, the plaintiff 
upon filing an affidavit setting forth that the deponent verily believes 
that the defendant has not in his possession, within the knowledge of 
any such affiant, any visible property or effects sufficient to satisfy said 
judgment and costs, and that the said affilant believes that the defendant 
in the judgment has property, rights, or credits, {as the case may be, 
stating the particulars of the case) in the hands of A, B. (naming him) 
an execution upon such judgment may issue, containing an attachment 
clause, which shall be served upon any such garnishee, requiring him 
to appeer at the return of such execution and answer to interrogatories 
touching his indebtedness to the said defendant in execution, at or sub- 
sequent to the time of the service of such attachment. 


Sec 48. That if any such garnishee shall be found to be indebted 
to the defendant in any such execution, a judgment shall be rendered 
against. any such garnishee for the amount for which he admits himself 
to be indebted in his said answers, or so much thereof as will satisfy 
any such execution, with coats of suit, and of the attachment; and any 
such judgment against the garnishee shall bind all such property, effects, 
rights, and credits in the hands of such garnishee, and the payment of 
the amount of the judgment by such garnishee, shall operate as a con- 
clusive bar to the right of any such defendant in execution to recover 
the amount paid under this process against any such garnishee. 

Sec. 49. That no writ of scire facias shall be necessary to revive 
any judgment heretofore or hereafter had in any of the district courts of 
this Territory, until after the lapse of five years from the rendition of 
the same, and execution may, at any time, be issued upon the same 
until said lapse of five years, unless said judgment be sooner satisfied 
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JURISDICTION OF THE SUPREME AND DISTRICT COURTS. 


Section 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That the Supreme Court of the Territory, 
shall exercise appellate jurisdiction only as hereinafter provided, and 
shall haye final and conclusive jurisdiction of all matters of appeal, 
writs of error upon law and upon fact, upon complamt from the judg- 
ments, oy decrees, of any of the district courts of this Territory, and 
from such other inferior courts, as have been, or may hereafter be, 
established by law, 1 all matters of law and equity, where the rules of 
law, or the principles of equity appear from the files, records, or exhibits 
of any such court, to have heen erroneously determined. 


Sec. 2. The said supreme court is hereby empowered and authorized 
to take cognizance of all such causes as may be brought before them 
iy Manner aforesaid, and to carry into complete execution all their 
judgments, orders and decrees, according to the rules and practices of 
the common law and equity, and their judgments and decrees shall be 
final and conclusive over all persons concerned, in all cases where the 
amount in controversy does not exceed two thousand dollars. 

Sec. 3, The said supreme court may from time to time, institute 
such rules of practice, forms of process to be used, and rules for keep- 
ing the docket record, and proceedings of said court, as shall be, by 
them, deemed conducive to the administration of justice 


Sec. 4. I£ there shall not be a quorum of justices of the supreme 
court on the first day of the term, the court shal) stand adjourned from 
day to-day, for five days, and if from any cause, said court shall not sit 
within that time, the court shall stand adjourned to the next court in 
course, and there shall be no discontinuance of any appeal, writ or pro- 
cess, by reason thereof. 

Sec. 5. The said supreme court shall have the general supervision 
of all inferior courts; to correct and prevent abuses, where no other 
remedy is provided by law, and shall have the authority to issue writs 
of error, certiorari, habeas corpus, procedendo, supersedeas, and all 
other writs which may be necessary for the due execution of law, the 
administration of justice, and the perfect exercise of their jurisdiction. 

Sec. 6. Writs of error from the supreme court to the district courts, 
shall be writs of right, and may be taken at any time within one year 
after the rendition of any judgment, or decree, by any party who may 
feel himself aggrieved by such judzment, or decree, and if any party 
entitled to such writ of error, shall be an infant, feme covert, non compos 
mentis, or out of this Territory, then in one year after the removal of 
such disability, or return toa the T>rritory, writs of error mav be sued 
ont from the supreme court, or au judge thereof in vacation, within 
the time aforesaid, and every wiit of error, when issued, shall operate 
as a supersedeas, of the judgment removed, Provided, The party, or 
gome person in his behalf, procuring the game, shalt give bond to the 
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opposite party, with good security, to be approved of by said judge, or 
by the clerk of the district court, where such cause was tried, condi- 
tioned truly to prosecute said writ of error, and to pay all costs, inter- 
est, and damages, and the principal debt, in case the judgment, or de- 
cree, of the court below shall be affirmed; such bond shall be in a sum 
sufficient to cover principal, interest, costs, and damages, and upon filing 
said bond with the clerk of the district court, conditioned and approved 
as above, it shall be the duty of said clerk, if any execution has been 
issued in said cause, to issue a writ of supersedeas directed to the sheriff 
of the county, whọ- shall stay all proceedings in his hands, and file 
the same with the.clerk by whom it was issued, and said clerk shall not 
issue execution thereafter, unless ordered by writ of procedendo from 
the supieme court. - 


Sec. 7. Appeals shall be allowed from the district court to the 
supreme court upon final judgments and decrees in chancery, if prayed 
for at the time of the rendition thereof, when the sum in controversy 
between the parties, for which such judgment, or decree, in chancery 
shall he rendered, shall amount, exclusive of costs, to the sum of 
twenty-five dollars, which appeal skall operate as a supersedeas of the 
Judgment, or decree, appealed from, upon the appellant giving bond and 
security, as proyided in the next preceding section, in cases of writs of 
error; and the party appealing or applying for a writ of error, shall file 
a transcript of the cause with the clerk of the supreme court, and shall 
cause notice in writing to be served upon the adverse party or his attor- 
ney, of his having taken the cause to the supreme court, by appeal or 
writ of error, as the case may be, twenty days before the next term of 
the said supreme court, and if twenty days have elapsed, from the time 
of serving said notice, and the first day of the supreme court, the court 
shall proceed to hear and detemmine said cause, where the defendant, 
in error appear or not: if twentý days do not intervene, the cause shall 
pe continued until the next termi of the court, unless the defendant in 
error shall enter a yoluntary appearance. Whenever the defendant 
in error resides out of the Territory, and has no attorney therein, the 
plaintiff in error may cause publitation of the cause to be made accord: 
ing to such rules as the court i establish, and at the next term after 
such publication, the court shallj proceed to hear the cause in such 
manner as 1f notice had been dulyjserved. 

Sec. 8. The supreme court shali give judgment according to the very 
right of the cause, and if the judgment shall be reversed from any 
informality, or other proceeding, npt requiring a new trial in the court 
below, they shall give judgment ås the district court ought to have 
given, and issue execution in the same manner as the district court 
ought to have done, and, in all appeals, or writs of error taken after the 
passage of this act; if the supreme tourt is satisfied the same was taken 
for delay only, they may give damage thereon exclusive of interest, not 
exceeding ten per centum, agamst the plaintiff in error, or appellant, ff 
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the plaintiff in error, or appellant shall not file a transcript of the 
cause, om or before the third day of the next term, after taking the 
appeal or writ of error, the appellee may file a certificate of the clerk 
of the court below, that an appeal or writ of error, has been taken in the 
cause, with the name or names of sureties in the appeal or writ of error, 
and the amount of said judgment, and costs of swt, and théreupon it 
shall be the duty of the supreme court to dismiss the appeal or writ 
of error, with the same damages as, in cases taken for delay. 

Sec. 9, The district court’shall be held at the court house in each 
county, and the judges thereof shall have“jurisdiction over ali matters 
and suits at common Jaw, and in chancery, arising in each county in 
their respective districts, where the debt or demand, or cause of action, 
shall amount to one hundred dollars and upwards, and in all cases of 
appeal or certiorari, from a justice of the peace, judge of probate, or 
county court; and the said judges shall be conservators of the peace, 
ana the said court, in term time, or any-judge thereof, in vacation, shall 
have power and authority to award throughout the Territory, return- 
able to the proper county, writs of injunction ne exeat habeas corpus, 
quo warranto, mandamus, and all other writs and process which may” 
be necessary to the due execution of the powers with which they are, 
or may be invested 

Sec. 10, The said courts shall respectively have authority to hear 
and detérmine all cases of crime and misdemeanors, whatsoever, that 
may be committed in any county in this Territory, that may be brought 
before them, agreeably to the provisions of the laws of this Territory, 
and of the United States 


Src. 11. That all acts coming within the purview of this act, be, 
and the same are hereby repealed. 


Sec 12 This act shall take effect from and after its passage. 
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SECTION 1. Be it enacted by the Counct} and House of Representatives 
of the Territory of Oregon, That every person of twenty-one years of 
age, and upwards, of sound mind, may by last Will, devise all his 
estate, real, personal and mixed, and ali interest therein, saving to the 
widow her dowgr. Y 

Sec. 2. Every person over the age of eighteen years, of sound mind, 
may by last Will dispose of his goods and chattels. 

Sec. 3. No married woman shall be capable of making a Will, 
unless she have power to do so by marriage settlement, ar authority 1n 

“writing, executed by her husband before marriage. 

Sec. 4, Every Will shall te in writing, signed by the testator, or by 

some person by his direction in his presence; and shall be attested by 
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two or more competent witnesses, subscribing their names to thé wil 
in presencé of the testator. i 

Ske 5. Every person who shall sign the testator’s name to any 
Will, by bis direction, shall subscribe his own name as a witness to 
such Will, and state that he subscribed the festator’s name at his 
request. 

Sec. 6. No Will in writing, except in cases hereinafter mentioned, 
nor any part thereof, shall be revoked, except by a subsequent Will ui 
writing, or by burhing, canceling, tearing, or obliterating the same by 
the testator, of in his presence, and by his consent and direction. 

Sec. 7. If, after making a Will disposing of the whdle estate of the 
testator, such testator shall marry and die, leaving issue by such mar- 
riage, living at the.time of his death, or shall leave issue of such mar- 
riage, born to him after his death, such Will shall be deemed revoked, 
unless provision shall have been made for such issue by some settle- 
ment, or unless such issue shall be provided for in the Will, and no 
evidence shall be received to rebut the presumption of such revocation. 

Sec. 8. A Will made by an unmarried woman shall be deemed re- 
voked by her subsequent marriage. 

Sec. 9. A bond, covenant, or agreement, made for a valuable con- 
sideration, by a testator, to convey any property devised, or bequeathed, 
in any last Will previously made, shall not be deemed a revocation of 
stich previous devise, or bequest, either in Jaw or equity, but such prop- 
erty shall pass by the devise or bequest, subject to the same remedies 
on such bond, covenant or agreement, for the specific performance, or 
otherwise, against devisees or legatees, as might be had by Jaw against 
the heirs of the testator, or his next of kin, if the same had descended to 
them. 

Sec. 10 A charge, or incumbrance, upon any real or personal estate, 
for the purpose of securing the payment of money, or the performance 
of,any covenant, or agreement, shall hot be deemed a revocation of any 
Will relating to the same estate previously executed, the devises and 
legacies therein contained, shall pass and take effect, subject to such 
charge or incumbrance. 

Sec. 11. If any person make his last Will and die, leaving a child, 
or children, or descendants of such child or children, in case of their 
death, not tamed or provided fór in such Wih, although born after the 
waking of stich Will, or the death of the testator, every such testator, 
so far as shall regard such child or children, or their descendants, not 
provided for, shall be deemed to die intestate, and such child, or chil- 
dren, or their descendants, shall be entitled to such proportions of the 
estate of the testator, real and personal, as if he had died intestate, 
ahd the same shall be assigned tothem, and all the other heirs, devisees 
and legatees, shall refund their proportional part. 

Sec. 12. If such chila or children, or their descendants, shall haye 
an equal proportion of the testator’s estate bestowed on them in the 
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testator’s life-time, by way of advancement, they shall take nothing by 
virtue of the provisions of the preceding section. A 

Sec. 18, When any estate shall be devised to any child, grandchild, 
or other’ relative of the testator, and such deyisee shall die before the 
testator, leaving lmeal descendants, such descendants shal] take the 
estate, real and personal, as such devisee would have done in case he 
had survived the testator. 

Sec. 14 If after making any Will; the testator shall duly make and 
execute a second Will, the destruction, canceling, or revokation of such 
second Will, shall not revive the first—-Will, unless it, appear. by the 
terms of such 1evocation, that it was his intention to revive and give 
effect to the first Will, or unless he shall duly republish his first Wall. 


Sec, 15 The Probate court, or clerk thereof, in vacation, subject to 
the confirmation, or rejection by the court, shall take proof of last Wallis. 

Sec 16. If the festator has a mansion house, or known place of 
abode in any county, his Will shall be there proved; if he have no 
place of residence, and lands be devised, 1t shall be proved in the eounty 
where any part of the lands lie; and if he have no place of residence, 
and there be no lands devised, the Will shall be proved in the county in 
which the testator died, or if he died out of the Territory, then mm any 
county, 

SEc. 17, When any Will 1s exhibited to be pioven, the court or 
clerk, may immediately receive the proof and grant certificates of pro- 
bates, or if such Will be rejected, grant a certificate of rejection 

Sec. 18 If any witness shall be prevented by sickness from attend- 
ing at the time when any Will may be produced for probate, or reside 
out of the Territory, or more than sixty miles from the place where the 
Will is to he proved, such court or lerk, may issue a commission, an- 
nexed to such Will, and directed to any judge, or justice of the peace, 
or mayor, or other chief magistrate, empowering him to take and certify 
the attestation of such witness. 

Sec 19 If such witness appear before such officers, and make oath 
or affirmation that the testator signed the writing annexed to such com- 
mission, as his last Will, or that some other person signed if by his 
direction, and ın Ins presence, that he was of sound mind, that the wit- 
ness subscribed tus name thereto in the presence of the testator, the 
testimony, so taken, shall have the same force as if taken before the 
clerk of the court. 

Sec. 20. When one of the witnesses to such Wil shall be examined, 
and the other witnesses are dead, insane, or their residences unknown, 
then such proof shall be taken of the hand-writing of the testator, and 
of the witnesses dead, insane, or residences unknown, and of such other 
circumstances, as would be sufficient to prove such Will, on a trial at 
“ common law, ` _ 

Sec. 21, If it shall appear to the satisfaction of the court or clerk, 
that all the subseribing witnesses are dead, insane, or their residences 
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unknown, the court òr clerk shall take and receive such proof of the | 
hand-writing of the testator, and subscribing witnesses to the Will, and | 
of such other facts and circumstances as would be sufficient to prove, 
such Will in a trial at law 

Sec. 22, All the testimony adduced in support of any Will, shall be 
reduced to writing, signed by the witnesses, and certified by the clerk, 

Sec. 28. No xon-cupative Will shall be good when the estate be- 
queathed exceeds the value of tw@hundred dollars, nor unless the same 
be proved by two witnesses, who weie present at the making thereof, 
nor unless 1¢ be proved that the testator, at the time of pronouncing the 
Same, did bid some person present to bear witness that such was his 
Will, or to that effect, nor unless such nos-cupative Will was made at 
the time of the last sickness, and at the dwelling-house of the deceased, 
or where he had been residing for the space of ten days or more, except 
when stich person was taken sick from home and died before his return. 

Sec. 24 Any mariner at sea, or soldier in the military service, may 
dispose of his wages, or other personal property as he might have done 
by the common law, or by reducing the same to writing 

Src. 25. No proof shall be received of any non-cupative Will, unless 
it be offered within six months speaking the testamentary words, nor 
unless the words, or the substance thereof, were reduced to writing 
within thirty days after they were spoken. 

Sec. 26. No probate of any xon-cupative Will, shall be granted foi 
fourteen days after the death of the testator, nor shall any non-tupative 
Will be at any time proved, unless the testamentary words, or the sub- 
stance thereof, be first committed to writing, and a citation issued, ač 
companied with a copy thereof, to call the widow, or next of kin of the 
deceased, that they may contest the probate of such Will, if they think 
proper 

Sec. 27. All Wills shall be recorded by the clerk of the probate 
court, in a book kept for that purpose, within thirty days after probate, 
and the originals shall be carefully filed in his office - 

Sec, 28. Every Will, proved according to the provisions of this act, 
recorded and certified by the clerk of the probate court, and attested br 
his seal of office, may be iead as evidence without any further proof 
thereof. 

Sec. 29. The record of any Will, made, proved, and recorded, as 
aforesaid, and the exemplification of such record, by the clerk of the 
probate court, in whose custody the same may be, shall be received as 
evidence, and shall be as effectual, ın all cases, as the original would be 
if produced and-proved, and may in like manner be repeled by contrary 
proof. 

Sec 30. In all cases where lands devised by last Will are situated 
in different counties,*a copy of such Wil) shall be recorded in the re- 
corders’ offices, in each county, within six months after probate. 

Sec. 31. If any person interested, in the probate of any Will, shall 
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appear within five years after the probate, or- rejection thereof, and, by 
petition to the district court of the county, contest the validity of the 
Will, or pray to have the Will proved, which has been rejected, an issue 
shall be made up whether the writing produced be the Will of the 
testator or not, which shall be tried by a jury, or if neither party require 
a jury, by the court. 

Sec. 82. The verdict of the jury, or, the finding, or judgment of the 
court, shall be final, saving to the court the right of granting a new 
trial, as ın other cases, and to either party, an appeal, in matters of 
law, to the supreme court. agement N 


Sec. 33 If no person shall appear within the time aforegaid, . the 
probate, or rejection of such Will, shall be binding, saving to infants, 
married women, persons absent from the United States, or of unsound 
mind, a like period of fiye years after their respective disabilities are 
removed 

Sec. 34 In all trials ‘respecting the validity of a Will, if any sub- 
scribing witness be deceased, or cannot be found, the oath of such wit- 
ness, examined at the time of probate, shall be admitted as evidence, 
and have such weight as the court, or jury, thinks it deserves: 

Sec. 35 Any person owning real, or personal estate, in this Terri- 
tory, may devisé, or bequeath such property, by last Will, executed 
and proved; if real estate be devised, according to the laws of this 
Territory, or, if personal estate be bequeathed, according to the laws 
of this Territory, or of the country, state, or territory, in wel the 
Will shall be proved. 

Sec. 36. Authentical copies of such Wills and the probates; thereof, 
shall be recorded in the same manner, as Wills executed and proved an 
this Territory, and shall be admitted in evidence ın the same manner 
and with like effect 

Sec. 37 Any such Wil] may be contested and annuled within the 
same time, and in the same manner, as Wills executed and Brored in 
this Territory. i 

Sec. 88 If any person has attested, or shall attest, the’ exegytion of 
any Will, to whom any beneficial devise, legacy, estate intéres gift, or 
appointment of, or effecting any real, or personal estate, othet, 
except charges in-Jands, tenements, or hereditaments, for the” yment 
of any debt or debts, shall be thereby given, or made, suéh devise’ 
estate, gift, or appointment shall, so far only as concerns gug 
attesting the execution of such Will, or any person claiming un 
be void, and such person shall be admitted as a witness to the i aes 
of such Will t 

Sec. 39 If such witness would be entitled to any share of the testa- 
tows estate in case the Will should not be established, then so puch of 
the estate as would have descended, or would have been distribated to 
such witness, shall be saved to him, as will not exceed the valné of the 
devise or bequest, made to him in the Will; and he may reco¥er the 
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same from the devisees, or legatees named in the Will, in proportion to, 
and ont of, the parts devised and bequeathed to them. 

Sec. 40. If the execution of such Will be attested by a sufficient 
number of other competent witnesses, as required by this act, then such 
devise, legacy, estate, interest, gift, or appointment, shall be valid. 


Sec, 41, If by any Will, any real estate be charged with any debt, 
any creditor, whose debt is so charged, has attested the execution of 
such Will, every such creditor shall be admitted as a witness to the 
execution of such Will. 


Sec. 42. If any person has attested, or shall attest the execution of 
any Will, to whom any legacy, or bequest is thereby given, and such 
person befoie giving testimony concerning the execution of such Will, 
shall have been paid, or have accepted, or released, or shall refuse to 
accept such legacy or bequest, upon tender thereof, such person shall 
be admitted as & witness to the execution of snek Wih 


Sec. 43 The credit of such witness shall be subject to the consider- 
ation of the court or jury. 


Sec. 44. If ahy legatee, or deyisee, who has attested, or shall attest 
the execution of any Will, shall haye died, or dic ‘in the life-time of the 
testator, or before he shall have received, or released the legaty, or hè- 
quest, so given to him, and before he shall have refused to receive such 
legacy, or bequest, on tender made thereof, such legatee, or devisee, 
shall be deemed a legal witness to the execution of such Will. 

Seç 45. No person to whom any estate, gift, or appointment, shall 
be giveh or made, which is hereby declared to be null and void, or who 
shall hare refused to receive such legacy or bequest, on tender made, 
and who.shall have been examined as a witness concerning the execu- 
tion of such Will, shall after he shall have been so examined, demand 
or receivs, except as provided in the thirty-ninth section, any profit of, 
or any benefit of, or from any such estate, interest, gift or appointment, 
so given, or made to him, by any such Will or demand, reteive or at- 
cept from any person, any such legacy or bequest, or any satisfaction 
er comprnsation for the same. 

Sec. 45 If any person by last Will, devise any renl estate to any 
person, lor the term of such person’s life, and after his or her death to 
his or her children or heirs, or right heirs in fee, such devise shall vest 
an estate for life only in such devisee, and remainder in fee simple in 
such children. 

Sec. 47 In all devises of lands, or other estate in this Territory in 
which the words “hes and assigns” or “heirs or assigns” “forever” 
are omitted and no expressions are contained in such Will, whereby it 
shall appear that such devise, was intended to convey an estate for life 
only, ard no further devise be made of the devised premises, to take 
effect after the death of the devisee to whom the same shall be given, it 
shall be understood to be the intention of the testator, thereby ‘to devise 
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an absolute estate ın the same, and shall convey an estate in fee simple 
to the devisee for all such devised premises. x 

Sec 48. When any testator, in his last Will, shall give any chattels, 
or real estate, to any person, and the same shall be taken in execution. 
for the payment of the testator’s debts, then all the other legatees, de- 
visees and heirs shall refund their proportional part of such loss to such 
person from whom the bequest shall be taken. 4 

Sec 49 When any devisees, legatees or heirs, shall be required to 
refund any part of the estate received by them for the purpose of mak- 
iig up the share, devise, or legacy, of any other devisee, legatee or heir, 
the district court shall, upon petition of the party entitled te such con- 


tribution and distribution of such estate, according to equity, and [?] . 


enforce such orders with like effect as decrees of courts of equity. 

Sec 50. The term “will” as used ım this act, shall be so construed, 
as to include all codicils, as well as Wills 

Sec 51. -AIl courts and others coneerned in the execution of last 
Wills, shall have due regard to the’directions of the Will, and the true 
interest and meaning of the testator, in all matters brought before them 

Sec, 52 If the Probate court shall be satisfactorily informed that 
any peison has in his possession the Will of any testator, and refuses to 
produce the same for probate, such comt shall have power to summon 
such person, and to compel him by attachment to produce the same. 
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Section 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That the probate court of each county, and 
the clerk thereof in vacation, subject to the confirmation or rejection of 
the probate court, shall grant letters testamentary and of administra- 
tion. 

Sec. 2 The clerk shall present to the piobate court at the next suc- 
ceeding term thereof, all such letters as may have been granted by him 
in vacation, and shall enter on the recard the confirmation or rejection 
of such letters 

Sec 3 Letters testamentary and of administration shall be granted 
in the county in which the mansion house, or place of abode, of the de- 
ceased is situated. If he had no mansion house or place of abode at 


the time of his death, and be possessed of lands, letters shall be granted ` 


in the county in which the land, or part thereof, lies. If the deceased 
had no mansion house or place of abode, and was not possessed of lands, 
letters may be granted in the county in which he died, or where the 
greater part of the estate may be If he died out of the Territory, hav- 
ing no mansion house, place of abode, or lands in this Territory, such 
letters may be granted in any county. 
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Sec. 4. AN orders, settlements, trials and other proceedings entrusted 
by this act to the probate court, shall be had or made in the county in 
which the letters testamentary, or of administration, were granted. 

Sec. 5. No justice, or clerk of any probate court, in his own county, 
or his deputy, and no person under twenty-one years of age, or of un- 
sound mind, shall be executor or administrator, nor shall the executor of 
an executor, in consequence thereof be executor of the first testator.. 

Sec. 6 Letters of administration shall be granted first, to the hus- 


Dono 


ne 


band or wife, or to those who are entitled to distribution of the estate, | 


or one, or more of them, as the court, or clerk in vacation, shall believe 
will best manage and improve the estate. 

Sec. 7. If no such person apply for letters, within sixty days after 
the death of the deceased, letters may be granted to any person whom 
the court, or clerk in vacation, shall consider most. suitable. 

See 8. The probate court, or clerk thereof in vacation, on applica- 
tion of any person interested, may issue a citation to any person entitled 
to administration, calling on them to administer, and if they fall to take 
letters within thirty days after the service of the citation, or if the per- 
son entitled to preference, file their renunciation thereof, in writing, 
with the clerk of the probate court, letters of administration shall be 
granted to the person next entitled thereto, 

Sec. 9. After probate of any Will, letters testamentary shall be 
granted to the persons therein appointed executors If a part of the 
persons thus appointed refuse to act, or be disqualified, the letters shall 
be granted to the other persons appointed therein. If all such persons 
refuse to act, or be disqualified, letters of administration shall be granted 
to the person to whom administration would have been granted if there 
had been no Will, 

Sec. 10. When there are two or more persons named co-executors 
in any Will, none shall have authority to act as such, or intermeddle, 
except those who give bond. 

Sec 12 If the validity of a Will be contested, or the executor be a 
minor, or absent from the Territory, letters of administration shall be 
granted during the time of such contest, minority, or absence, to some 
other person, who shall take charge of the property and administer the 
same according to law under the direction of the court, and account for, 
and pay and deliver all the money, and property, of the estate to the 
executor, or regular administrator, when qualified to act. z 

Sec. 12, Every applicant for letters of administration, at the time 
of application shall make an affidavit, stating to the best of hig knowl- 
edge and belief, the names and places of residence, of the heits of the 
deceased, that the deceased died without a Will, that he will, make a 
perfect inventory of and faithfully administer all the estate of the de- 
ceased, and the debts as far as the dssets will extend, and the law direct, 
and account for and pay all assets’ which shall come to his pogsessign, 
or knowledge. 

Sec, 13. A similar affidavit, with such variations as the case may 
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require shall be made by administrators of the goods remaining unad- 


' ministered, and by administrators during the time of a contest about a 


hex he 
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Will, or the minority, or absence, of an executor. 


Sec. 14. Every administrator, with the Will annexed, and executor, 
at the time letters are granted to him, shall, make an affidavit, that 
he will make a perfect inventory of the estate, and faithfully execute the 
last Will of the testator, pay the debts and legacies as far as the assets 
will extend and the law direct, render just accounts and faithfully per- 
form all things, required by law, touching such eres or admin- 
istration, o so ee 


Sec, 15 The probate court, or the clerk thereof in vacation, shall 
[require] a bond of the person to whom letters of administration are 
granted, with two or more sufficient securities resident in the county, to 
the Territory of Oregon, in such amount as the court, or clerk, shail be 
[?] deemed sufficient, not less than double the amount of the esfate. 


Sec. 16. The condition of such bond shall be as follows: ‘The 
condition of the above bond, ıs that if A. B., administrator of the estate 
of W. C., deceased, shall faithfully administer said estate, account for, 
pay and deliver all money, and property of said estate, and perform all 
other things touching said administration, required by law, or the order 
or decree of any court having jurisdiction, then the above bond to be 
yoid, otherwise to remain in full force.” . 


Sec “17. A similar bond with such variations as the case may re- 
quire, shall be given by all executors and administrators with the Will 
annexed, or of the goods remaining unadministered, and all administra- 
tors during the time of a contest about a Will, or of the minority, or 
absence, of an executor. 


Sec. 18. No justice of the probate court, no sheriff, clerk of a court, 
or deputy of either, and no attorney at law shall be taken as-security 
in any bond required to be taken by this act 

Sec. 19. The probate court, or clerk in vacation, shall take special 
care to take as. securities, men who are solvent, and sufficient, and who 
are not bound in too many other bonds, and to satisfy themselves, they 
may take testimony, or examine on oath, the ee or persons 
offered as his securities 


Sec. 20, The clerk of the probate court shall record In a well bound 
book, kept for that purpose, all bonds given by executors and adminis- 
trators, preserve the originals in regular files, and present all such as 
are taken ın vacation, to the county and probate court at its next 
session. 

Sec. 21. The probate court shall approve the bonds taken in vaca- 
tion, and the clerk shall enter such approval, or rejection, on the record, 
and endorse a copy of such entry on the bond. 


Sec 22 If the bond be rejected, the court shall order the executor, 
or administrator, to give another bond with sufficient security: and if 
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he fail to give such bond, within such time as the court shall direct, his 
letters shall thenceforth be deemed to he revoked. 

Sec. 23. Such bond shall be valid until such new bond be given, 
notwithstanding its rejection by the comt 


Src. 24. All letters testamentary and of administration shall be 
recorded by the clerk of the probate court, in a well bound book kept 
for that purpose, before they are delivered to the executor or adminis- 
trator, and the clerk shall certify on the letters that they have been 
recorded. z 


Src. 25. If any clerk deliver such letters without recording the 
same, he may be fined by the court, ard shall forfeit to the party 
injured double the damages occasioned by such default. 

Sec. 26. Copies of suck letters and copies of the record thereof cer- 
tified, under the seal of the county and probate court, shall be evidence. 


Sec, 27. All letters testamentary, to be issued to executors. under 
the provisions of this act, may be in the following form: 


d 


County of ss. 


The United States of America, to all persons to whom these presents . 
shall come, greeting: Know ye the will and testament of A. B, de- 
ceased, hath, in due form of law, been exhibited, proved and recorded 
in the office of the clerk of the county and probate court for” 
county, a copy of which is herewith annexed; and inasmuch as it ap- 
pears that C. D. has been appointed executor in and by the said last 
Will and testament, to execute the same, and to the end that the prop- 
erty of the testator may be preserved, for those who shall appear to 
have a legal right or interest therein, and that the said last Will may be 
executed, according to the request of the festator, we do hereby au- 
thorise him the said C. D. as such executor, to collect, and secure, all 
and singular, the goods and chattels, rights and credits which were of 
the said A. B. at the time of his death, in whosever hands, or posses- 
sion, the same may be found, and to perform and fulfil all such duties, 
as may be enjoined upon him by said Will, so far as there shall be prop- 
erty, and the law charge him, and in general to do and perform all other 
acts, which now are, or hereafter may be required of him by law. 


In testimony whereof, I, G. FP, clerk of the county and probate court, 


in and for the said county of , have hereunto signed my name 
and affixed the seal of said court at office this day of 
A D., 18—. G. P., Clerk, 


Src. 28. Letters of administration hereafter to be issued in this 
territory may be in the following form: 


County of 28. The United States of America, to ali persons 
to whom these presents shall come, greeting: Know ye, that whereas 
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A. B, Iate of the county of - , died intestate, as it is said, having 
at the time of his death property in this territory which may be lost, 
destroyed ot diminished in value, 1f speedy care be not taken of the 
same; to the end therefore that said property may be collected, pre- 
served and disposed of according to law, we do hereby appoint ©, D. 
administrator of all and singular, the goods and chattels, rights and 
credits which were of the said A. B. at time of his death with full power 
and authority to secure and dispose of said property according to law, 
and collect all moneys due said deceased, and in general ta do and 
perform all other acts and things, which are or hereafter may be re: 


quired of him by law. soe 

In testimony whereof, I, G P., clerk of the county and probate court, 
in and for the county of , aforesaid, have hereunto signed my 
name, and affixed the seal of said court, at office, this day of 
——— A. D, 18—. < G. P., Clerk. 


Sec 29, In all cases where letters of administration, with the Will 
annexed, letters of administration de bonis non, during minority, or ab- 
sence, shall hereafter be issued by the county and probate court, or 
the elerk thereof in vacation, the same shall be issued in conformity to 
the foregoing forms, as near as may be, taking care to make the neces- 
sary variations, additions, or omissions, to suit each particular case, 


Sec. 30 If, after letters of administration granted, a Will of the de- 
ceased be found and probate thereof granted, the letters shall be re- 
voked, and letters testamentary, or of administration with the Will an- 
nexed, shall be granted. 


Sec 31, If a Will be proved and letters thereon granted,.and the 
Will be afterwards set aside, the letters shall be revoked and other 
letters granted of the goods unadministered. 


Sec 32 If any executrix or administratrix marry, her husband 
shall not thereby acquire any miferest in the effects of her testator, or 
intestate, nor shall the administration thereby devolve upon him, but 
the marriage shall extinguish her powers, and her letters be revoked 


Src. 33. “If any executor or administrator become of ynsound mind, 
or be convicted of any felony or other infamous crime, or become 2 
habitual drunkard, or otherwise incapable, or unsuitable, to execute 
the trust reposed in him, or fail to discharge his official duties, or waste, 
or mismanage the estate, or act so as to endanger any co-executor, or 
to-administrator, the county court, upon complaint in writing made by 
Bny person interested, supported by affidavit, and due notice given to 
the person complained of, shall hear the complaint, and if they find it 
just, shall revoke the letters granted 


Sec 34. If any heir, legatee, creditor or‘other person interested. in 
any estate, file in the county court an affidavit, stating that the affiant 
has sufficient cause to believe, and does believe, that the security in the 
executor’s or administrator’s bond has, or is hkely to become insolvent, 
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or has died, or has removed from the State, or that the principal in such. 
bond has, or is likely to become insolvent, or is wasting the estate, or 
that the penalty of such bond is insufficient, or that such bond has not 
been taken according to law, and shall have given the principal in such 
bond at least fen days’ notice of the complaint, the court shall examine 
into the complaint. 

Sec. 35 If any person bound as security in the executor’s or admin- 
istrator’s bond, file in the county court an affidavit stating that the 


-~ affiant has sufficient cause ta believe, and does believe, his co-security 


has died, or has, or is likely to, become insolvent, or has removed from 
the State, or that the principal in such bond has, or is likely to, become 
insolvent, or is wasting the estate, and shall have given to the principal 
in such bond, at least ten days’ notice of such complaint, the court 
shall examine into the complatnt, 

Sec, 36. If the county court find the complaint mentioned in either 
of the two preceding sections tò be just, it shall order another bond and 
sufficient security ta be given. 

Sec. 37. Such additional bond, when given and approved, shall dis- 
charge the former securities from any HNability arising from any mis- 
conduct of the principal, after filing the same, and such former securi- 
ties shall only be Hable for such misconduct as happened prior to the 
giving of such new bond. 

Sec. 38. If such person fail to give such additional bond and security 
within ten days after making such order, his letters shall thenceforth 
be deemed to be revoked and his authority from that time cease 


Sec. 39. It shall be the duty of the county court, whenever it shall 
appear necessary and proper, to order an executar, or administrator, at 
least five days’ notice of such intended order, and if auch executor, or 
administrator, shall fail to give such further security within ten days 
after making such order, his letters shall thenceforth be deeméd to be 
revoked and his authority from that time cease. t 

Sec. 40 If any executor or administrator publish for elght weeks, 
in some newspaper in this Territory, a notice of his intention to apply 
to the probate court to resign his letters, and the court, on proof of such 
publication, shalt believe that he should be permitted to resign, it shall 
so order: said publication of notice in the newspaper, upon application 
to the probate court for that purpose, may be dispensed with, and instead 
thereof the probate court may require said administrator to put ten, 
written handbills in ten of the most public places in the county where 
he is conducting the business of his administration, at least twenty daya 
before the term at which he intends tọ resign his administration. 

Src, 41. Such person shall then surrender his letters, his power 
from that time shall cease, and he shall pay the expenses of publication 
and all the proceedings on the application. 

Sec. 42. If there be more than one exetutor, or administrator, of an 
estate, and the letters of part of them be revoked, or surrendered, or a 
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part die, those who remain shall do all the duties required by law re- 
specting the estate 7 


Sec 43 If all the executors or administrators of an estate die, or 
resign, 01 their letters be revoked in cases not otherwise provided for, 
letters of administration, of the goods remaining unadministered, shall 
be granted to those to whom administration would have been granted if 
the original letters had not been obtained, or the person obtaining them 
had renounced the administration, and the administrator shall perform 
the like duties and incur the like habilities as the former executors, or 


+ 
merae 


Sec 44. If any executor or administrator die, resign or his letters 
be revoked, he or his legal representatives shall account for, pay and. 
deliver to his successor, or to the surviving or remaining executor, or 
administrator, all money, real and personal property of every kind, and 
all rights, credits, deeds, evidences óf debt, and papers of every kind, of 
the deceased, at such time and in such manner as the court shall order, 
on final settlement with such executor, or administrator, or his legal 
1epresentatives 


Sec. 45. The succeeding administrator, or the remaining executor, 
or administrator, may proceed at law against the delinquent and his 


. securities, or either of them, or against any other person possessed of 


any part of the estate 


Sec. 46. All such suits against securities shall be commenced within 
seven years. after the revokation or surrender of the letters, or the 
death of the principal. 

Src. 47 If any executor, or administrator, fail to make either annual 
or final settlement, as required by law, and do not show good cause 
for such failwe after citation, the probate court shall order the executor, 
or administrator, to give notice, when required, and to make such 
settlement, and may enforce obedience to such order by attachment, 
or may revoke his letters 

Sec 48 In all cases where citations, or attachments, may be issued 
against any executor, or administrator, for failing to settle his accounts, 
such delinquent shall pay all costs incurred thereby. 

Sec. 49. The executor or administrators on the estate of any de- 
ceased member of a co-partnership, shall include in the inventory which 
he is required by law to return to the probate court, the whole of the 
partnership estate, goods and chattels, rights and credits, appraised 
at its true value, as in other cases, but the appraisers shall carry out 
in the footing an amount equal to the deceased proportional part 
of the copartnership interest. 

Sec. 60, The property thus appraised shall remain with, or be de- 
livered over, as the case may be, to the surviving partner, who may be 
disposed to undertake the management thereof, agreeably to the con- 
ditions of a bond which he shall be required to give to [the] Territory 
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of Oregon, ın such sum, and with such securities, as is required in 
other cases of administration. 


Sec. 51 The condition of this bond shall be in substance as fol- 
lows: 


The condition of the above bond is, that if A, B, surviving partner 
of the late firm of shall use due diligence and fidelity in closing 


_ the affairs of the late co-partnership, apply the property thereof towards 


the payment of the partnership debt, render an account, upon oath, 
to the probate court whenever by it thereunto required,, of all the 
partnership affairs, including the property owned by the late firm, and 
the debts due thereto, as well as what may have been paid by the sur- 
yivor towards the partnership debts, and what may still be due and 
owing therefor, and pay over within two years, unless a longer time be 
allowed by the probate court, to the executor, or administrator, the ex- 
cess, if any there be, beyond satisfying the partnership debts, then the 
above bond to be void, otherwise to remain in full force. 


A 
Sec 52,’ The probate court shall have the same authority ta cite 
such survivor to account, and to adjudicate upon such acqgunt, as in 
the case of an ordinary administrator, and the parties interested shall 
have the like remedies by means of such bond, for any misconduct, or 
neglect. of stich survivor, as may be had against administrators. 

Sec 53 In case the surviving partner, having been duly cited for 
that purpose, shall neglect, or refuse to give the bond required in the 
fiftieth and fifty-first sections of this article, the executor, or adminis- 
trator on the estate of such deceased partner, in giving a bond, as pro- 
vided in the following sections, shali forthwith take the whole partner- 
ship estate, goods and chattels, ry¥ghts and credits, into his own posses- 


sion, and shall be authorised to use the name of the survivor in collect: j 
ing the debts due the late firm, if necessary; and shall with thë part- 


nership property, pay the debts due from the late firm, with as much 
expedition as possible, and return, or pay, to the surviving partner his 
Proportion of the excess, if there be any. 


Sec. 54. Before proceeding to administer upon such partnership 
property, as provided in the preceding section, such executor, or ad- 
ronistrator, shall be required by the probate court to give further bond, 
to its satisfaction, conditioned that he will faithfully execute that trust, 
and with no unnecessary waste or expense, which bond may be enforced 
like other administration bonds. 


Sec 55. Every surviving partner, on the demand of any adminis- 
trator of a deceased partner, shall exhibit to the appraisers, the part- 
nership property belonging to the firm at the time of the death of such 
deceased partner, for appraisement, and in case the administration 
thereof shall devolye upon such administrator, the said survivor shall 
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surrender to him, on demand, all the property of such partnership, 1n- 
cluding their books, and papers, and all necessary documents pertain- 
ing to the same, and shall afford him all reasonable information and 
facilities for the execution of his trust. 

Src. 56. Every surviving partner who shall neglect, or refuse, to 
comply with the provisions of the preceding section, may be cited for 
such neglect, or refusal, before the probate court, and unless he comply 
with such provision, of show sufficient excuse for his omission, the pro- 
bate court may commit him to the common jail of the county, there to 
remain till he consent to comply, or 1s discharged by due course of law. 

Sec. 57. When two or more persons are appointed executors, the 
court, or cleik in vacation, may take a separate bond with securities 
from each of them, or a joint bond with secnrities from all of them 

Sec. 58 Letters testamentary and of administration shall ın no case 
tbe granted to a non-resident of this Territory; and when an executor, 
or administrator, shal] become ‘non-resident, the probate court having 
jurisdiction ot the estate of the testator, or intestate, of such executor, 
or ‘administrator, shall revoke his Tetters. 


ARTICLE II. 
OF THEIR DUTIES RESPECTING MONEY AND PROPERTY. 


Sec. 1. Every executor and administrator, immediately after re- 
ceiving letters, shall collect and take into possession the goods, chattels, 
money, books, papers and evidences of debt, or of title, to any real or 
persdhal estate, except the property reserved as the absolute property 
of the widow 

Src 2. He shall make an inventory of all the real and personal 

«estate of thè deceased, describing the quantity, situation and title of the 
real estate, also the books and papers, the debts due or to become due‘to 
the deceased, the names of debtors, the date of the contract, the amount 
of interest then due thereon, the tate of interest, and such further de- 
scription as will render ıt a perfect inventory of the estate.- 

Sec. 3. He shall annex to the mventory an affidavit stating that at 
ig a full inventory and description of all the money, goods, chattels and 
estate, real and personal, books, papers and evidences of debt, and of 
‘title of the deceased, and of all debts due and becoming due, so far as he 
can ascertain them, except the property reserved as the absolute prop- 
erty of the widow, and that he was not indebted or bound ın. any can- 
tract ‘to the deceased, at the time of ms death, except as stated im the 
inventory, 

Sec, 4. The inventory, with the affidavit, shall be filed ın the office 
of the clerk of the probate court within sixty days after the letters 
ar granted. a 

Sec. 5. If after making the first inventory, any other real or per- 


> 


146 EXECUTORS AND ADMINISTRATORS. 


sonal estate of the deceased come to his possession, or knowledge, he 
shall file a similar additional inventory thereof. 

Sec 6 At the time of appointing an administrator, or of granting 
of letters testamentary to an executor, the court, or clerk ın vacation, 
shall name two respectable householders of the vicinity of the last 
abode of the deceased, who are disinterested and of no kin to the 
administrator, or executor, as witnesses to accompany and aid the ad- 
ministrator, or executor,,in opening and examining the papers and 
money of the deceased, and in making an inventory thereof; and if they 
fail to attend, the court, or clerk, shall appoint others in their stead, se 
that two witnesses shall be present to attend the proceeding, before it 
shall be lawful for any executor, or administrator, to open or examine 
such papers or money, by virtue of his appointment ‘ 


Sec. 7. The probate court shall allow such witnesses a compensa- 
tion for such duties, not exceeding that allowed to appraisers. 

Scc. 8. If any administrator, or executor, open or examine the 
papers or money of the deceased without the publicity and attestation 
provided in this act, he shall forfeit and pay, to the persons entitled 
to the estate, a sum not exceeding five thousand dollars, to be recovered 
before the probate court 

Src. 9, If the executor. or administrator, or other interested in any 
estate, file an affidavit in the probate court, stating that the afflant has 
good cause to believe, and does believe, that any person has concealed, 
or embezzled any goods, chattels, money, books, papers or evidences of 
debt of the deceased, the probate court may cite such person to appear 
before them, and compel such appearance by attachment, and examine 
him and other witnesses, on oath, for the discovery of the same 

Sec. 10 If any such person refuse to answer proper interrogatories, 
the court mar commit him to jail until he answer, or be discharged by 
law 


Sec 11. If any person charged and cited, as aforesaid, shall appear, 
„and in has answer to the interrogatories, deny the right of the executor, 
or administrator, to such goods, chattels, money, books, papers, or 
evidences of debt, the right thereof shall be tried by a jury, or if 
neither party require a jury, by the court, in a summary manner, and 
judgment shall be rendered according to the right, and for costs, 

Sec. 12 If any person be convicted of unlawfully detaining such 
goods, chattels; money or effects, books, papers or evidences of debt, 
the court may compel the delivery thereof by attachment. f 

Sec. 13 After having collected personal estate, the executor or 
adminmistrato1 shall cause the same to be appraised by three disinter- 
ested householders of the county. - 

Sec. i4 Before entering on their duties, the appraisers shall make 
an affidavit, stating that they are not interested, nor of kin to any per- 
son interested in the estate, as heir, or devisee, and that they will to the 


EXECUTORS AND ADMINISTRATORS. 147 


best of their ability, view and appraise the personal estate to them 
produced. 

Sec. 15 The appraisers shall view and appraise snéh property, and 
make a hst specifying each article appraised, its value and total 
amount of the appraisement, which shall be signed by the appraisers, 
or two of them. 

Seq. 16 The appraisement and affidavits shall he filed in the office 
of the clerk of the probate court, within sixty days after letters granted. 


See. 17 Hach appraiser shall receive from the estate dol- 
lars per day for his attendance. Me r 

Src. 18. Every executor, or administrator, shall cause similar ap- 
praisements to be filed of all personal estate which shall come to his 
possession after the first appraisement 

Set. 19. Inventories and appraisements may be given in evidence 
but shall not be conclusive for or against any executor or administra- 
tor, but other evidencé may be introduced to vary the effect thereof. 

Sec. 20. Within thirty days after letters are granted, the executor, 
or administrator, shall publish in some newspaper in this State [Terri- 
tory] for three weeks, a notice that letters testamentary, or of adminis- 
tration have been granted to him, stating the date and requiring all per- 
sons having claims against the estate, to exhibit them for allowance to ~_ 
the executor or administrator within one year after the date of the let- 
ters, or they may be precluded from any benefit of such estate; and that 
if such claims be not exhibited within three years from the date of the 
letters, they shall be forever barred. 

Sec. 21. When an intestate has left no known heirs, the adminis- 
trator shall also publish a notice for six weeks in some newspaper con- 
taining the name of the intestate, a description of his person, the time 
and place of his death, the place of his nativity, if known, and the 
appraised ameunt of his estate. : 

Sec. 22. Executors and administrators shall collect all money and 
debts of every kind due to the deceased, and give receipts and discharges 
therefor, and shall commence and prosecuté all actions which may be 
maintained and are necessary in the courseiof his administration, and 
defend all such as are brought against him.” 

Sec. 23. They shall prosecute and defend all actions commenced, 
by or against the deceased, at the time of his. death, and which might 
have been prosecuted, or maintained, by, or against such executor, or 
administrator. e ‘ 

Sec 24 In all actions prosecuted or defended by, or against any 
executor or administrator, he shall not be disqualified from being a 
witness, as to facts occurring anterior to his qualification, on account of 
being executor or administrator. } 

Sec. 25. For all wrongs done to the property, rights or interests of 
another, for which an action might be maintained against the wrong 
doer, such action may be brought by the person injured, or, after his 
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death, by his executor, or administrator, against such wrong doer, and 
after his death against his executors, or administrators, in the same 
manner, and with the like effect, in all respects as actions founded upon 
‘contracts 


Sec. 26. The preceding section shall not extend to actions for slan- 
der, libel, assault and battery, or false imprisonment, nor Yo action on 
the case for injuries to the person of the plaintiff, or tó the person of the 
testator, or intestate, of any executor, or adsainistrator. 

‘Sec. 27. All debts due by an administrator to his testa or. or intes- 
tate, shall be considered as assets in his hank 


Sec. 28. Tf any person appoint his debto:’ & cutor of his Will, such 
appointment shall not discharge thè debt, but it shall be assets in his 
hands. 

Sec, 29. In addition to dower a widow shall be allowed to keep, as 
her absolute property, all, the weaving apparel of the family, her wheels, 
looms, and other implements o industry `, all yarn, cloth and clothing 
made up in the family for’ > own use; all g-din, meat, vegetables, 
groceries and other provisions on hand, ard »rovyided and necessary for 
the subsistdnce af the widow and family for twelve months, and as 
many beds with bedding, as shall be necessary for herself and the family 
of the deceased, residing with her, and under her control. 

Src. 20. In addition to the above, the widow may take such personal 
property as she may choose, not to exceed the appraised value of 
dollars, for which she shall give a receipt. 

Sec. 81. The widow shall apply for such property named in the 
preceding section, before the same be distributed or sold, and it shall be 
deducted from her dower in the personal estate, if there be any, but the 
property se delivered shall in mo case be liable for the payment of the 
debts of the deceased. 

Src. 82. Tt the widow do not receive the property thus allowed her, 
and the same be sold by the executor or administrator, the county court 


“shail order the money to be paid to the widow, at any time before the 


‘same be paid out.for debt, or be distributed. 

Sec. 33 Every executor or administrator, after the appraisement, 
‘Shall seli at public sale all goods ‘and chattels of the deceased that are 
Tabte to perish, be consumed, or rendered worse by the keeping, giving 
such credit as he may think best, and take bonds, or notes, with good 
security, of the purchaser, 

Sec. $4 If the perishable goods be not sufficient to pay the debts, 
the executor or administrator shal), in the same manner, sell other per- 
sonal estate, until the debts and legacies be all paid; but specific legacies 
shall not be sold in any case, unless it be necessary for the pm 
‘of debts eo a 


Sec. 35. Executors and administrators may assign the: notes and 
bonds of the estate to creditors, legatees and distributees, in discharge 
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of such an amonnt of their claims equal to the amount of such bond or 
note 7 


Sec 36. They shall give notice of the tame, and place of sale, for 


three weeks, in some newspaper in this Territory, or by hand bills pat. 


up in eight public places. ìn the county, where the sale 1s made. 


Sec 37. If any testator dizect his estate not to be sold, the same 
‘shall be reserved, unless such sale he necessary for the payment of 
debts, 


Sec 88 When there are no known heirs, or legal representatives, 


the administrator shall sell all the personal -estate of the deceased, 
within Gne year after administration is granted 

Sec. 39 If any executor, or administrator, apply to the fprobatey 
court for permission to sell the personal estate of the deceased, or any 


part thereof at private sale, and the court be satisfied that such sale: 


would not be prejudicial to the persons nnterested in the estate, -#€ may 
order such sale and prescribe the term thereof, 


Seo. 40. In every public sale, the executor or PEE A O shall 
employ a competent clerk, not interested, nor of kin to any heir, or de- 
visee of the estate 

Sec. 41. Such clerk shall keep a true account of the sale made, 
make a list of sale specifying each article sold, the price and the name 
of the purchaser, and shall annex his affidavit ta such list stating that 
the same ıs- a true account of the sales made by such executor, or ad- 
munistrator, at the time specified 

Set 42. Such sale bill shall be filed by the executor, or administra- 
tor, in the office of the clerk of the prohate court within thirty days 
after the sale, and it shall be evidence ın the same manner and with 
like effect, as inventories 

Sec, 43 Executors and administrators under the direction of the 
probate court shall lease the real estate for any term not more than 
three years, and shall receive and recover the rents thereof. 


Sec 44 When any houge, out building, fence or other improve- 
ments on the real estate require repairs, the probate court may, on the 
application of any person interested, order the executor, or adminis- 
trator, to: cause the necessary repairs to be made without prejudicing 
creditors, 

Sec. 45. At any term of the probate court, they shall examine all 
inventories, appraisements und sale bills filed since their last term, to 
see if they have been made and filed according to law, and shall issue 
citations to compel all delinquents to comply with the law. 

Sec. 46. Ift a person, die; leaving horses or other stock that require 
attention, crops ungathered, property so exposed as to be in danger of 
loss. in value, or work in an unfinished state, so. that the estate would 
suffer material logs from the want of care and additional labar, the 
executor or administrator may, until the meeting of the probate court, 
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rocuré such ind#fpensable labor to be performed on the most reason- 

ible terms that he can. : 
= Sec. 47. Se probate court, ‘on the application of any person inter- 

‘ested, may iw such cases authorize further labor to be performed as the 

interest of the estate requires, and all sums thus paid, if approved by 

the court, Shall be allowed as expenses of administration. 

' Sec. 48° All interest recefved by executors, or administrators, on 
debts due to the deceased, shall be asseta in their hands, and if they 
lend the money of the deceased, or use it for their private purposes, they 
shall pay interest. thereon to the estate, 

Sec 49. The probate court shall exercise an equitable contro] in 
making exectitors and administrators aecount for interest accruing to 
the estate, on account of money loaned by them, belonging ta the estate, 
or otherwise, and for that purpose may take testimony, or examine the 
executor, or administrator, on oath. 

Sec. 50. Every executor and administrator, at the second ‘term after 
the one at which he is required to make settlement, shall render to the 
{probate] court a statement on oath of the amount of money of the 
estate actually on hand. 

Sec. 51. If, on the return of the inventory, or at any other time, it 
shall appear to the satisfaction of the probate court that there is a sur- 
plus of money in the hands of the executor, or administrator, that will 
not be shortly required for the expenses of the administration, or pay- 
ment of debts, they shall have discretionary power to order him to lend 
out the Money on such terms, and for such time, as they may judge 
best, 

Sec. 52. The probate court may at any time make such orders as 
the interest of the estate may require, for the speedy collection of debts, 
or the sale, or distribution, of personal property. > 

Sec. 53. AN executors and administrators may give receipts and 
discharges for money received by them on account of the deceased; but 
if there be more than one executor, or administrator, a majority shall’ 
join in such receipt, or discharge, or they shall be vold. 

Sec. 54, If personal property shall be bound by the lien of an execu- 
tion or executions, whether such execution or executions, shall have 
been levied or not, at the time of the death of the testator, or intestate, 
the executor, or administrator, shall nevertheless inventory, cause to be 
appraised, and sell the same as if n@ such llen existed, except that a sep- 
arate inventory, appraisement and sale bill, of such property, shali be 
made and returned. 

Sec. 55. The proceeds of the gale of such personal property shall 
be applied under the direction of the probate iie in the following 
manner: 

ist, When there is “but one execution, ta the payment of such 
execution, and the residue if any, shall be assets tol be administered | 
according to law. į 
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2d. When there is more than one execution, the liens whereof are 
of even date, to the payment of such executions, and the residue, if any, 
shall be assets, to be administered according to law: but if such pro- 
ceeds shall not be sufficient to pay the whole, then in proportion to their 
respective amounts. 

3d. When there ıs more than one execution, the Hens whereof are 
of uneven dates, and such proceeds shall not be sufficient to pay the 
whole, to the payment thereof according to their priority of lien. 

Sec. 56. The provisions of the two preceding sections shall not be 
construed to deprive the widow of-thé benefit of the twenty-seventh, 
twenty-eighth and thirtieth sections of the second article of this act, 
nor te deprive the demands classed 1n the first and second sub-divisions 
of the first section of the fourth article of this act, of their precedence 
over all other demands against the estate of the deceased 

Sec. 57. In all cases where any persons shall die, leaving a widow 
or other family, the probate court has power, if in its opinion it will not 
be prejudicial to creditors, and will be advantageous to stich Widow, or 
others, entitled to distribution in the estate, to order that no more of 
the personal estate shall be sold than will be sufficient to pay the debts: 
Prowmded, The probate court shall take good and sufficient security that 
the property shall be forthcoming to answer the demands of any creditor 
or others concerned in the estate, 

Src. 58. In the cases specified in the preceding section, the execu- 
tor or administrator shall make an inventory and appraisement of the 
estate, as in other cases, but he shall leave such personal property, as 
is ordered not to be sold, in possession of the widow, or other [of the] 
family, who shall use and enjoy the same until the probate court shall 
order such property to be administered upon ! 

Sec, 59. If property is about to be sold in the vacation of the probate 
court, any justice of such probate court, has power, upon the petition 
of the executor or administrator, or of any person interested in the 
estate, to order the suspension of such sale until the next term of the 
probate court. 

Sec. 60. In any’case where the court has ordered, that property 
ghali not be sold, if it shall appear to the probate court that such prop- 
arty is likely to bë injured, or wasted, or that those interested therein 
would be benefited thereby, such court shall order that such estate be 


forthwith administered, and in such cases the rights of all persons | 


interested, shall be the same as if the order, provided for in the fifty- 
seventh section of this article had not been made. 

Sec. 61. For good cause shown, the [probate] court may contmue 
any matter or proceeding arising before them under this act, on such 
term as it may consider just 
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OF THEIR DUTIES RESPECTING THE SALE OF REAL ESTATE: 


Sec. 1, The sale and conveyance of real estate, under a Will, shall 
be made by the acting executor, or administrator, with the Will 
annexed, if no other persom be appointed for that purpose by the Will, 
or if Pi person. fail to perform the truat. 


Sec: 2. If any person die, haying purchased real estate, and shall 
not have completed the payment, nor devised such estate, nor provided. 
far the payment by Will, and the completion of such payment would 
be beneficial to the estate and not injurious to the creditors, the execu- 
tar, or administrator, by order of the probate court, may complete such 
payment out of the assets in his hands, and such estate shall be dis- 
posed of as other real estate, 


Src. 3. I£ the court believe that after the payment of debts, there 
will not be sufficient to pay far such real estate, the court may order 
the executor, or administrator to sell all the right, title and interest of- 
the deceased therein 

Src. 4 If such real estate has been purchased from individuals, 
the court may, if they believe it advantageous to the estate, order the 
same to be relinquished to suci individuals on the most advantageous 
terms that can be agreed upon, 

Sec. 5. If such real estate shall have heen purchased from any officer 
authorised by law ta sell school lands, the probate court may, in 
its discretion, order the same to be relinquished, and in such cases the 
officer shall be authorised to accept of such relinguishment, and gur- 
render the obligation of the deceased. 


Sec. 6. If any person die, having mortgaged, er pledged any per- 
sonal property, or owning any equity of redemption, and shall not have 
devised the same, or provided for the redemption of the same by Will, 
the county court upon application of any person interested, may order 
the executor, or administrator, to redeem such estate [out] of the 
personal assets [if] it would be beneficial to the estate and not injurious 
to the creditors. 

Src. 7. If such redemption would injure the estate, or creditors, or 
there would not be assets to redeem such estate after payment of debts, 
the court shall order ali the right, title, and interest of the estate to 
such property, to be sold at public sale 

Src: 8, In ail cases of relinquishment of the interest of the testator, 
or intestate; under the provisions of the fourth and fifth sections of this 
article, and in all cases of thie article, the executor and administrator 
shalt be competent, by deed, to make such relinquishment, or to convey 
to the purchaser, all the right, title and interest the testator, or intestate, 
had in and to such real estate, at the time of his death. 

Sec, 9. If any person die and not have personal estate sufficient to 
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nay his debts, the executor, or administrator shall file a petition to the 
probate court, stating the facts and praying for the sale of the real 
estate, or so nitich thereof as will pay the debts. 

Sec 10. If such real estate be bound by the lein of a judgment, 
the executor or administrator shall state that fact in his petition, the 
date and amount of the judgment, and the name of the peison in whose 
favor the same was rendered 

Sec, 11, The proceeds of the sale of such real estate shall be first 
applied to the payment of such judgment, and the residue, 1f any, 
shall Gecome assets ın the hands of-the executor, or administrator, to 
be administered according to law 

Src. 12. If such real estate be bound by the lein of several jude 
ments, the executor, or administrator, shall state that fact in his peh- 
tion, the dates and amounts of such judgments, and the names of the 
persons in whose favor the same were rendered. 

Sec, 18. The proceeds of the sale of snch real estate shall be first 
applied to the payments of such judgments according to their priority 
of claim. ‘ 

Src, 14. The residue. of such proceeds, 1f any, shall become assets 


in the hands of the executor, or administrator, to be administered ac- 


cording to law. 
Sec. 15: If the lein of such several judgments be of even date, 
and the proceeds of such sale shall not be sufficient, to pay the whole, 


such proceeds shall be applied to the payment of such several judg- ` 


ments in proportion to their respective amounts 


SEo. 16. If such real estate, being, or having been bound by the 
leins of several judgments, shall have been sold under a prior judg- 
ment, the executor, or administrator, shall state in his petitiom the fact 
of suh saje, the name of the plaintiff in such prior judgment, the name 
af the purchaser, the dates and amounts of the several judgments, and 
the name of the persons in whose favor such several Judgments were 
rendered, 

Sro. 17. The [probate] court shall thereupon order that the plaintiff 
in the judgment under which such real estate was sold, and the pur- 
chaser thereof, shall be notified of the filing of such petition, stating 
briefly the substance and prayer of the petition, and that, unless good 
cause to the contrary be shown, on the first day of the next term, an 
order wul be made for the sale of the whole, or so much of such real 
estate, as will be sufficient to pay the pribor judgment, or judgments 

Sec 18 Such notice shall be published as other notices are required 
to be published, in cases of petition for the sale of real estate, in virtue 
of the provisions of this act. < 

Src 19% The purchaser of’ such real estate shall have the privilege 
of paying such prior judgment or Judgments, at any time within six 
months from and including the first day of the term of the court at 
which he is notified to appear. 
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Src. 20, If the purchaser of the real estate, under such prior judg- 
ment, shall fail to pay such prior judgment or judgments within the 
time prescribed in the preceding section, such real estate shall be sold 
free from the incumbrance of the title derived from the sale under such 
prior judgment, and the proceeds of such sale shall be disposed of ac- 
cording to such of the provisions of the tenth, eleventh, twelfth, 
thirteenth, fourteenth and fifteenth sections of this article, as shall be 
applicable to the facts of the case. 

Sec. 21. The petition to be filed according to the provisions of the 
ninth section of this article, shall be accompanied by a true account of 
his administration, a list of the debts due' to and by thé deteased, and 
remaining unpaid, and an inventory of the real estate and of the 
remaining personal estate, with its appraised value, and all the other 
assets in his hands, the whole to be verified by the affidavit of the 
executor or administrator. 

Sec. 22. If such executor or administrator do not make sucit appli- 
cation, any creditor, or other person interested in the estate, may make 
such application, giving twenty days notice to the executor or admin- 


. istrator. è 


Sec, 238. Every such executor or administrator, on or before the 
first day of the term of the court, at which he is notified that such ap- 
plication will be made, shall file with the clerk of the court perfect 
aecounts, lists and inventories, made out and verified as those required 
to accompany a petition by himself. If such executor or administrator 
fail to comply with this section, the court shall compel him to de so by 
attdehment. i 

Sxc. 24. When such petition, and such accounts, lists and inventories 
shall be filed, the court shall order that all persons Interested in the 
estate be notified thereof, and that unless the contrary be shown on the 
first day of the next term of the court, an order will be made for the 
sale of the whole, or so much of the real estate as will pay the debts of 
the deceased. Such notice shall be published for six weeks, in some 
newspaper in this Territory, or by ten hand bills to be put at ten public 
places in the county in which the land Hes, at least twenty days before 
the term of the court at which any such order will be made, in the dis- 
cretion of .the probate court. a 

Sec. 25. - Upon the proof of publication, the court shall hear the tes- 
timony, ang may if necessary, examine all parties on oath, touching the 
application,-and make an order for the sale of such real estate, or any 
part thereof,,in this Territory,sat public, or private sale. 

Sec. 26 Ff.any executor administrator, or other person inter- 
ested im any estate, file a petition setting forth the facts, and describing 
the real and personal estate, aad praying that the personal estate may 
be reserved, and real estate bè sold for the payment of debts, the same 
steps shall be taken, and the same proceedings and publication had as 
above directed, upon a petition to sell the real estate for the payment of 
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debts, and the court may order the whole, or any part of the personal 
estate, to be reserved, and the real estate, or any part of it, may be sold 
at public or private sale. 

Sec. 27, Before any executor or administrator shall sell any real 
estate, or any interest therein, by order of any court, he shalt have ıt 
appraised by three disinterested house-holders of the county in which it 
lies. 

Sec. 28. Such appraisers shall make an affidavit that they will, ac- 
cording to the best of their abilities, view and appraise the estate to 
them shown, and they shall view anduppraise the same, and deliver to 


the éxecutor, or administrator, a certificate thereof under their hands. - 


Sec. 29. In all sales of real estate made by any executor, or admin- 
istrator, he shall cause a notice, containing a particular description of 
the estate to be sold, and stating the time, place and terms of sale, to be 
published in some newspaper in this Terntory for four weeks, and shall 
put up a copy of such notice in ten public places in the county in which 


the sale is to be made, twenty days before the sale. If the [probate] © 
court shall think it advisable, and so order, the publication of such no- 


tices in the newspapei may be dispensed with. 
Sec, 30. All public sales of real estate, made by order of any court 
for the payment of debts, shall be made at the courthouse door of the 


county in which such estate is situated, on some day while the circuit . 


or [probate] court is in session, and shall be conducted openly by auc- 
tion. 

Sec 31. No real estate sold for the payment of debts, shall be sold 
at private sale for less than three-fourths of its appraised value, nor 
shall the executor, or administrator, directly or indirectly become the 
purchaser of such real estate at public sale, at less than three-fourths 
of its appraised value. j 

Src, 32. At the next term of the [probate] court after such sale, 
the executor or administrator shall make a full report of his proceed- 
ings, with the certificate of appraisement and a copy of the advertise- 
ment, which report shall be verified by affidavit, stating that he did not 
directly or indirectly purchase such real estate, or any part thereof, or 
any interest therein, and that he is not Interested, in the property sold, 
except as stated in the report. 

Sec, 33. If such report and proceedings of the executor, or admin- 
jstrator, be not approved by the court, his proceedings shall be void, 
and thé court may order a new sale, upon which the same proceedings 
shall be had as upon the original order. 


Sec 34. If such report be! approved by the [probate] court, such 


sale shall be valid, and the exetutor, or administrator—or if he be the 
purchaser, the clerk of the county court—shall execute, acknowledge 
and deliver to the purchaser, a deed reciting the order of sale and the 
court by which it was made, the certificate of appraisement, the adver- 
* tisement, the time and place of Sale, the report of the proceedings, and 
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the consideration, and conveying to the purchaser all the right, title and 
~ interest which, the deceased had ın the same, 


Sec 85 Such deed shall convey to the purchaser all the ght, title, 
and interest which the deceased had in such real estate at the time of 
his death, discharged from lability for his debts, and shall be evidence 
of the facts herein recited. 

Sec. 836 If any testator, or intestate, shall have entered into a con- 
tract in writing for the conveyance of any, real estate, and shall not 
have executed the same in his lifetime, nor’ given power by, Will to 
execute the same, the other party, wishing a specific execution of such 
contract, may file a petition to the probate court, setting forth the facts, 
and praying that an order may be made, that the executor, or adminis- 
trator, execute such contract specifically by executing to him a deed 


for the same 


See 3T, Such petitioner shall annex to his petition an affidavit to 
the truth thereof, and stating that no part! of such contract has béen 
satisfied except as stated in the petition. | 


» 
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Sec. 38 A notice of auch application, and a copy of the petition, 
shall be served on the executor, or administrator, twenty days before 
the first day of the term at which it is to be made. i 


Sec. 39, If the court after hearing all parties, believe that specific 
execution of such contract otght to be made, 1€ shall make an order 
that the executor, or administrator, execute such contract specifically, 
t saving to infants, married women, persons of unsound mind, and persons 

absent from the United States, the term of! five years after their disa- 
r bilities are removed, to appear and file their bill in chancery, to set 
r aside such order for fraud or otherwise. | 

Sec, 40 When any order for the specific execution of a contract 
shall be made, the executor or administrator shall execute and deliver 
to the petitioner a deed, and acknowledge it in open court, conveying 

i “ the estate according to the order, and expressing therein the saving of 
the rights above named according to the order, and stating the date of 
the order, and the court at which it was made. 

Sec. 41. Such deed shall be as effectual as if it had been executed 
by the deceased. | 


Sec. 42. The party entitled to such specific performance of a con- 
tract may bring his petition in the circuit court in the first instance, and 
if it be brought on the first instance in the/probate court, the executor. 
administrator, widow or any heir or devisee of the estate, may appear 
and alledge that he is unwilling to have the same tried in the probate 
court, the court shall order the same to be ecertifled to said circuit court. 

Sec. 43. If any such petition be thus filed, or certified to the circuit 
court, it shall proceed therein according. to the practice of courts of 
chantery, and if it appear that such specific execution ought to be 
made, it. shall make a decree for that purpose, in the same manner, and 
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with the same reservations, as above required in cases of orders by the 
probate court, 


Sec 44 If any executor or administrator hold on bond, or any other 
instrument of writing, on the testator, or intestate, for the conveyance 
of any real estate, which shall not have been completed within the life- 
time of such testator, or mtestate, nor power by Will given to execute 
the same, the executor or administrator shall proceed against his co-ex- 
ecutar, or co-administrator, 1n the same manner, as prescribed by this 
article in other cases; but if there be no such co-executor, or co-admin- 
astrator, he shall file his petition as herem proyided, and the court shall 
appoint some suitable person to appear and manage the defence on the 
part of those interested, who shal] have all the powers and perform the 
same duties required of executors and adminisirators in such case, by 
this article 


Sec, 45. If, yon the settlement of the accounts of any executor, or 
*dministrator, it appear that the persomal estate is not sufficient to sat- 
isfy all demands established agamst such estate, the probate court mar 
make such order as if may think necessary for the sale of the real estate 
for that purpose, and the sale shall be conducted, and the same proceed- 
ing bad in relation thereto, as is provided in this article in-relation to 
the sale of real estate, for the payment of debts upon the petition of the 
executor, or administrator, creditor, or other person interested. 


ARTICLE IV. 
ON THE ALLOWANCES ‘OF DEMANDS AGAINST ESTATES. 


Sec. 1. All demands against the estate of any deceased person shall 
be divided inte the following classes. Furst, Funeial expenses: Second, 
Expenses of the Jast sickness, wages of servants and demands for 
medicines and medical attendance during the last sickness of the de- 
ceased: Third, Debts due the estate; Fourth, Judgments rendered 
against the deceased in his lifetime, but if any such judgment shall be 
Jens upon the real estate of the deceased and the estate shall be in- 
solvent, such judgments as are liens upon the real estate shal) be paid as 
provided in the tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, 
sixteenth, seventeenth, eighteenth, nineteenth and twentieth sections of 
the third article of this act, without reference to classification, except 
the classes of demands mentioned in the füst and second subdivisions 
of this section, Shall have precedence of such judgments; fifth, All de- 
mands Without regard to quality which shall be legally exhibited against 
the estate within one year after the granting of the first letters on the 
estate; Sizth, All demands thus exhibited, after the end of one year. 
and within two years after letters granted; Seventh, All demands thus 
exhibited after the expiration of two years and within three years after 
granting of such letters, 
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Sec. 2. All demands thus exhibited within three yems shall be for- 
ever barred, saving to infants, persons of unsound mind, imprisoned, or 
absent from the United States, and married women, three years after 
the removal of their disabilities. 


Sec. 3. All actions pending against any person at the time of his 

death, which, by law, survive against the executor, or administrator, 
shall be considered demands legally exhibited against such estate, from 
the time such action shall be revived and classed accordingly. 
" Sec. 4. AN actions commenced against such executor, or adminis- 
trator, after the death of the deceased, shall be considered. demands 
legally exhibited against such estate from the time of serving the origi- 
nal process on such executor, or administrator. 


Sec. 5. Any person may exhibit his demand against such estate, by 
serving upon the executor, or administrator, a notice in writing stating 
the nature and amount of his claim, with a copy of the instrument of 
writing, or account upon which the claim is founded, and such clafm 
shall be considered legally exhibited from the time of serving such no- 
tice. 


Sec. 6. Every executor or administrator, shall kien a list of all de- 
mands thus exhibited, classing them, and make returns thereof to the 
[probate] court every year, at the term at which he is to make settle- 
ment. * 


Sec. 7. Any person having a demand against an estate, may estab- 
lish the same by a judgment, or decree of some court of record, in the 
ardinary course of proceeding, and exhibit a copy of such judgment, or 
decree, ang shall also exhibit copies of all judgments and decrees ren- 
dered in the lifetime of the deceased to the [probate] court. ; 


Sec, 8. The probate court shall have jurisdiction to hear and deter- 
mine all demands against any estate, and a concise entry of the order 
- of allowance shall be made on the record of the court, which shall aare 
the force and effect of a judgment. 


Sec. 9. No probate court shall allow any demand against any ae 
when the estate is indebted to said claimant after allowing all just cred- 
its and offsets, unless the claimant first make oath in open court, or file 
an affidavit with such claim, stating to the best of his knowledge and 
belief, he has given credits to the estate for all payments and offsets to 
which it is entitled, and that the balance claimed is justly due. 


Sro. 10. No probate court shall allow any demand against any estate, 
when the claimant is indebted to said estate, after allowing all just cred- 
its and ofisets, unless the claimant first make gath in open court, or file 
an affidayit with such claim, stating to the best of his knowledge and 
belief, he has given credits to the estate for all payments and offsets to 
which it is entitled, and that his account, or demand, as presented is 
correctly stated, and the affidavit in this section and the preceding one, 
shall nct be received as any evidence of the demand, but the same shall 
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be established by competent legal testimony before it 1s allowed a1 ad- 
justed 

Sec. 11 The affidavit or oath required by the two preceding sections 
may be made by an agent of the claimant, when such agent has had the 
management and transaction of the business out of which such demand 
originated, or when such agent has had the means of knowing person- 
ally the facts required to be sworn to by these sections; and adminis- 
trators, and executors, shall not be required ta make such affidayit in 
relation to any demand ın favor of the estate, which accrued prior to 
their letters of administration. 


Sec. 12. Any person desiring to-est&blish any demand against any 
estate, shall deliver to the executor, or administiator, a written notice, 
containing a copy of the instrument of writing or account, on which it 
is founded, ahd stating that he will present the same for allowance at 
the next term of the probate court, 


Sec. 13. Such notice shall be served on the executor or administrator, 
ten days before the beginning of such term of the court, and may 
be served by any sheriff, or constable, or by any competent witness, 
who shall make affidavit to such service. 

Sec 14. The executor, or administrator, may appear in court and 
waive the seivice of any such notice. we 
Sec. 15. The probate court shall hear and determine all demands 
in a summary way, without the form of pleading, and shall take the 

evidence of competent witnesses, or other legal evidence. i 


Src. 16, Any person may take depositions ın support of his demand 
at his own expense, if he first procure the written consent of the execu- 
tor, or administrator, and such depositions may be taken in the ordinary 
manner, at such time and place as may be agreed upon, and read in 
evidence in support of such demand 

Sec. 17. If the demands do not exceed twenty dollars, or if neither 
party require a jury, the court may decide on the validity of such de- 
mand. 


Sec. 18. If the demand exceed twenty dollars and either party re- 
quire a jury, one shall be immediately summoned, and the tral shall be 
conducted in a summary manger, without the form of pleading, aud 
when the demand is not due at the time of trial, the court, or jury, may 
adjust the same, by rebating therefrom at the rate of six per cent per 
annum from the time of trial until due. 

Sec 19. Any executor, or administrator, may establish a demand 
against his estate, or intestate, by proceeding- against his co-executor, 
or co-adnunistrator, in the manner prescribed for other persons. But if 
there be no co-executor, or co-administrator, he shall file his claim and 
other papers and the court shall appoint some suitable person to appear 
and manage the defence on the part of the state 

Sec. 20. When a demand shall be presented to the [probate] court 
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for allowance, if the demand be allowed, the estate shall pay the costs; 
if disallowed, the party presenting the claim shall pay the costs, 

Sec. 21. The clerk of the [probate] court shall keep an abstract of 
ali judgments af other courts filed, and of all demands established in the 
probate court against such estate, which shall show their amount, date, 
class, and to whom payable. 

Sec. 22. If any judgment of a court of record be filed in the [pro- 
bate] court, and when demands are allowed against any estate in the 
probate caurt, such court shall determine its class, and the clerk shall 
make an entry thereof in his abstract, and when thus classed, the execu- 
tor, or administrator, may satisfy such demand according to such 
classification. i p 

Sec. 23 When any such demand has been allowed, the clerk shall 

» endorse on the back thereof the amount allowed thereon, and the class 
to which it belongs, and deliver the same to the demandant. 

Sec 24. All demands against any estate shall be paid by the exec- 
utor, or administrator, as far as he has assets, ım the order in which 
they are classed, and no demand of one class shall he paid until all pre- 
vious classes are satisfied, and if there he not sufficient to pay the whole 
of one class, such demands shall be paid in proportion to their amounts 

Sec, 25. If any person commence a stit of any kind in the circuit 
court, against an estate, within one year from the date of administra- 
tion, he may recover judgment but ‘he shall pay «all costs, 


Sec. 26. If any executor, or administrator, shall temporarily absent 
himself from this Territory, he shall appoint an agent in writing—and 
‘file such appointment in ‘the office of the court having jurisdiction of his 
‘testator, or intestate’s, estate—to whom notice of demands against his 
testator or intestate’s estate, as provided in the fifth and tenth sections 
of this article, may be given, and upon failure to appoint such agent, 
such notice may be filed in the office of the court ‘having jurisdiction. of 
‘the estate. 

Sec, 27. Notice given to such agent, or filed, as aforesaid, among 
the papers relating to the estate against which the demand is claimed, 
shall be as effectual as if ıt had been given to the executor, or adminis- 
trator. 

‘Src. 28. If the executor, or administrator, shall within four months 
after any demand shall have been allowed, upon notice given as pre- 

: scribed ‘in the two preceding sections, file in the office of the court hav- 
ing jurisdiction of the estate, the affidavit of himselt, or some ‘other 

e credible person, stating that the affiant has good reason to helieve, and 
does believe, that such demand has been improperly allowed, the court 
shall vacate such order of allowance, and try the matter anew, and 
allow, or reject, such demand as shall be right, and if upon such new 
hearing such demand shall be allowed, it shall be classed and paid as if 
such new hearing hal not been granted. 


Sec 29, It shall be the duty of the probate court at the next term 


c 


NE eee pne eee e cen e a s =" é r 


z 


EKECUTORS AND ADMINISTRATORS. 164 


atter letters testamentary or of administration are granted on any estate 
——if ın their opinion the interest of the estate require it—to appoint 
some suitable disinterested person as commissioner, whose duty ıt shall 
be to audit and settle all demands exhibited to him against said estate, 
not exceeding the sum of one hundred dollars. He shall fix upon such 
times and such places as shall be most convenient to the largest number 
of creditors of such estate, and give reasonable notice thereof to the 
executor, or administrator, and to the creditors of the estate; the time 
and manner of the notice to be prescribed by the court The commis- 
sioner shall make out an exhibit ef all demands brought before him, 
noting thereon which’ items he allows. and which he rejeets, or how 
much of each he allows, or rejects, and in what classes those he allows 
are to be paid, and file such exhibits with the clerk of the probate court, 
at its next term, which shall remain in the office of the clerk of the 
court, until the-end of the next following term ~ The commissioner 
shall have power to administer oaths to witnesses and shall administer 
to all claimants, the oath required by the ninth section of this article. 


Src, 30. If any executor, or administrator, or any claimant shall, 
pefore the end of the next term after the one at which the commission- 
er's report shall have been filed in the clerk’s office, object, in writing, 
to the decision of the commissioner, as to any item therein, the same 
shall be tried before the probate court, as is now provided by Jaw, the 
court giving to each party reasonable time to procure his witnesses, 
and such report, as to all such items, not so objected to, shall be con- 
firmed by the court and payment ordered accordingly. 


Sec. 31 Tf any creditor shalt have an opportunity to present his de 
mand 4before such commissioner, and shall fail and neglect to do so, he 
shall not be prevented from having the same allowed by the probate 
court, as is now provided for by law, but the court may, in its discre- 


tion, compe! him to pay all costs attending the establishment and al- 
Jowance of the same. woo 


Sec 32. The court shall allow said commissioner out of said estate, 
a reasonable compensation for his services. g 


ARTICLE V. 


—- = 


OF THE SETTLEMENT OF THEIR ACCOUNTS. 


Sec. 1. The clerk of the [probate] court shall provide well bound 
pooks, and enter therein the accounts and settlements of all executors. 
and administrators, made in the court, in such manner as to form a 
complete record of all such accounts settled in that court. 

Sec. 2, Every executor, and administrator, shall exhibit 4 statement 
of the accounts of his administration for settlement, with proper vouch- 
ers, to the probate court, at its first term after the end of one year from 
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the date of his letters, and at the corresponding term of such court every 
year thereafter, until the administration be completed. 

Sec. 3. The clerk of the probate court shall keep a docket, and enter 
therein a list of all executors, and administrators, who haye not made 
final settlement of their accounts, the date of their letters, and the term 
at which they are required to make settlement. 

Sec. 4. The clerk shall put up at some conspicuous place in his office, 
thirty days before each term, a list of the executors and administrators 
whose settlements are required to be made at that term, 


Src. 5. If any executor, or administrator, fail to present such settle- 
ment, the clerk shall immediately issue a citation, to any county in the 
Territory, requiring him to present his accounts for settlement at the 
next term of the probate court, and show cause why an attachment 
should not isgue against him for not exhibiting his account at the term 
at which he was required to settle. 

Src 6. If such citation be not served, the ¢lerk shall wider the direc- 
tion of the court, issue an alias citation, which may be served, or may 
be publiahed in some newspaper in this Territory, one month before the 
return thereof. 

Sec T. If, after such service or publication, no cause to the contrary 
be shown, such executor, or administrater, may be fined by the probate 
court, not exceeding twenty-five dollars, to the use of the county, and 
such execntor, or administrator, shall be liable upon his bond for failing 
to settle. 

Sec. 8 The [probate] court may revoke the letters of such delin- 
quent, and may issue attachment and other process to compel such set- 
tlement, directed to any county in the Territory, and in all such cases, 
such delinquent, shall pay costs. 

Sic, 9 When any executor, or administrator, shall present his ac- 
counts for settlement, the [probate] court shall settl. the same accord- 
ing to law, allow all reasonable charges for the expenses of administra- 
tion, funeral expenses, and all disbursements and appropriation made 
by order of the court, and a reasonable compensation for the trouble and 
expenses of the exerutor, or administrator. 


Src. 10. Upon every settlement, the executor, or administrator, 
shall show that every claim for which disbursements have been made, 
has been allowed by the court according to law, or shall produce such 
proof of the demands as would enable the claimant to recover in a suit 
at law. 

Sec. 14 At every‘ settlement, the court shall ascertain the amount 
of money of the estate which has come to the hands of such executor, or 
administrator, from aj} sources, and the amount of debts allowed against 
such estate, and if there be not sufficient to pay the whole of the debts 
and expenses of administration, the money rema(ming after paying the 
expenses of administration, shall be apportioned ong the creditors, 
according to this act, and the court shall order hit such executor, or 
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administrator, pay the claims allowed by the court, according to such 
apportionment, reserving apportionments made on claims which remain 
undecided, until decision be had thereon. 

Sec. 12. The probate court, upon every settlement, shall ' proceed 
in like manner till al] the debts be paid, or the assets exhausted, and if 
upon such settlement, there shall be money enough to satisfy all de- 
mands of any one class, legally exhibited against such estate, the court 
shall order the whole to be paid. 

Seo 13. If any executor, or administrator, fail to pay any claim thus 
ordered to be paid, according to the two preceding sections, when de- 
manded, the clerk of the probate court, on application of such creditor, 
and: being satisfied that such demand has been made, shall issue execu- 
tion for the amount ordered to be paid and costs, against the progerty, 

goads, chattels and réal estate of such executor, or administrator, 

Sec. 14. If any such execution be returned unsatisfied, the creditor 
may sue out of the probate court a sciré facias against any one, or 
more, of the securities of such executor, or administrator, referring to 
the bond, the order of payment, thé execution and return, and requir- 
ing such seturity to show cause why judgment should not be rendered 
against him for the amount orderad 4o Pe paid and stil) unsatisfied 

Sec. 15.” Such ‘scire facias?’ may be directed to, and served, in any 
caunty in this Territory, and if upon the return thereof, good cause to 
the contrary be note shown, the court shall render judgment against 
stich security for the amount unpaid, and costs, and ‘award execution 
therefor. 

Sec, 16. If any executo?, or administrator, wish to make final set- 
tlement, he shall publish for four weeks, in some newspaper in this 
Térritory, a notice to all creditors and others interested in the estate, 
that he intends to make final settlement at the next term of the court. 
Src. 17 If it appear to the court that such notice was duly pub- 
lighed, and that the estate of the deceased has been full administered, 
the court shall make final settlement, which shall be conducted ag an- 
ntial settlements. 

Sxo, 18, At its final settlement, the court shall give credit to the 
executor, or administrator, for debts which have been charged in. the 
inventory as due to the estate, if the court be satisfied that such debt 
was not really due tö the estate, or that it has been balanced, or re- 
duced, by offsets in any court of competent jurisdiction, or the debtor 
was insolvent, or that from any other cause it was impossible for the 
executor, or administrator, to have collected such claim by the exercise 
of dune diligence. 


ARTICLE VI. 
OF THE DISTRIBUTION OF THE ESTATE. 


Sec. 1, Executor and administrators shall not be compelled to make 
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distribution or pay legacies until one year after the date of the letters, 
unless the legacies specified would be perishable or subject to injury if 
retained one year, . 


Sec. 2. No executor or administrator shall be compelled to pay leg 
acies, or meke distribution within three years after the date of his let- 
ters, unless ordered to da so by the court, until bond and security be 
given by the legatee, or distributee, to refund his due proportion of any 
debt which may afterwards he established against the estate, and the 
costs attending the recovery thereof. But the widow shall not be re- 
quired to give such bond before she receives the property selected by her 
under this act. eo 
_ See. 8. If upon any settlement it appear that there is sufficient money 
to satisfy all the demande against an estate, the court shall order 
the payment of legacies and distribution of shares, as in the case of 
debts, except that specific legacies shall be first sattafied. 

Sec, 4. If personal property descend, and an equal division cannot 
be made in kind, the [probate] court may order the sale of such prop- 
erty—prescribing the time, place, manner and terms of sale—and cause 
the money to be distributed according to the rights of those entitled to 
distribution. 


Sec 5. Each person entitled to distribution, not applying therefor, 
shall be notified in writing of such application ten days before such 
order shall be made, or if such person do not reside in this Territory, 2 
notice of such application shal) be published, in some newspaper in this 
_ Territory, eight weeks before such order shall be made. 

Bec. 6. Tf any distributee becomes a purchaser of such property, his 
receipt of the amount of his share ghall be received in payment of an 
equal amount of the purchase money, and the court shalt allow the 
‘amount of such receipt as so much diatribution under the order of the 
court. 

7 Sec. T. If real estate be sold for the payment of debts in Hen of 
the personal estate under this act, the court in making distribution of 
the personal estate reserved, shall cause the same to be appraised by 
three disinterested persons sworn for that purpose, and shall allow the 
widow oniy such amount as she would have been entitled to, had the 
amount of debts, paid by money made by the sale of real estate, heen 
raid out of the personal estate. 

Sec. 8. If, after fhe payment of legacies, or distributions, it becomes 
necessary that the same, or any part thereof, be refunded for the pay» 
ment of debtk, the court, on application, shall apportion the same among 
the legatees or distributees, according to the amount received by them, 
except that specific legacies shall not be required to be refunded, unless 
the residue be not spfficjent to satisfy such debts 

Sec. 9. If any legatee, or distiibutee, fail to refund, according to 
such order, the court shali, on motion of the executor. or administrator, 
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ten days’ notice having been given to the legatee, or distributee, enter 
yudgment for the amounf apportioned to him. 

Sec. 16. The probate court, as occasion may require, may order such 
appropriations for the support of minor children of the deceased, not 
otherwise provided for, as will not prejudice the rights of creditors. 

See. EF Until the widow's dower be assigned, the court shall order 
such sum to be paid her, out of the rent of the real estate, as shall be in 
proportion to her fnterest in the real estate. 

Sec. 12. Jf, upon the return of the inventory and appraisement, it 
appears to the court that the whole amount of the estate is not more 
than that to which the widow is by law entitled, without being subject 
to the payment of debts, and that there are no debts due the estate, or 
so smal] that they would not defray the expenses of collection and of 
administration, the probate court may, in 1ts discretion, make an order 
that such estate be delivered to the widow, and that all other further 
advertisements, settlements and other proceedings under said adminis- 
tration be dispensed with, unless further estate be discovered, or the 
court order the administration to he proceeded with. 

Sec 13, If, upon final settlement, it appear that any legatee, or dis- 
tributee, Is a non-resident, or from any other cause is not in a situation 
to received his share, and give a discharge therefor, or does not appear 
by himself, or agent, to receive the same, the probate court shail order 
the executor, or administrator, to lend out the money on good security, 
for such limited time as the court may direct, not exceeding one year 


Sec, 14. In all cases when the legatee, or distributee, shall not. ap- 
pear, within one year after final settlement by the executor, or adminis- 
trator, and claim his share, the probate court shall order the same to be 
paid into the Territorial treasury. 

Sec. 156. When any share shall be paid into the treasury, the execu- 
tor, or administrator, shall take from the treasurer duplicate receipts, 
one of which he shall file in the office of the auditor, who shall charge 
the treasurer with the amount, and the other with the clerk of the pro- 
bate court, ordering the share to be paid into the treasury; and the 
court shall credit the executor, or administrator, therewith. 

Sec, 16. When any legatee, or distributes, shall appear and claim 
any share paid jnto the treasury, the probate court before whom the 
final settlement was made, being first satisfied of his right, shall grant 
him a certificate, under its seal, and on presentation of the certificate to 
the auditor, he shall draw his warrant on the treasury for the amount 

Sec. 1%. If after the expiration of one year after the final settlement, 
there should remain in the hands of the executor, or administrator, per- 
sonal property unclaimed by the legatee, or distributee, the court shall 
order the same to be sold, and the proceeds paid into the Territorial 
treanury, and the same may be drawn therefrom in the manner provided 
by the preceding sectior. 

Sec. 18. When administration shall be taken ın this Territory, on 
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the estate of any person, who, at the time of his decease, was an inhab- 
itant of any other State, or country, his real estate found here, after the 
payment of his debts, shall be disposed of according to his Jast Will, if 
he left any, duly executed according to the laws of this Territory, and 
his personal estate according to his last Will, if he left any, duly exe- 
cuted according to the laws of his domicil; and if there should be no 
such Will, his real estate shail descend according to the laws of the Ter- 
ritory, and his personal estate shall be distributed and disposed of ac- 
cording to the laws of the State, or country, of which he was an inhab- 
itant. 

Sec. 19. Upon the final settlement of such an estate, and “after the 
payment of all debts for which the same is Hable in this Térritory, the 
residue of the personal estate, if any, may be distributed and disposed 
of, in manner aforesaid, by the probate court in which the estate is 
settled, or it may be transmitted to the executor, or administrator, if 
there be any in the State, or country, where the deceased had his domi- 
cil, as the court, under the circumstances, shall think best. 


Sec. 20. If such deceased person djed insolvent, his estate found in: 


this Territory shall, as far as practicable be so disposed of, that all his 
creditors here, and elsewhere may receive an equal share, in proportion 
to their respective debts. 

See. 21. To this end, his estate shall not be transmitted to the for- 
eign executor, or administrator, until his creditors, who are citizen of 
this Territory shall have received their just proportions, that would be 
due to them if the whole of the estate of the deceased, wherever found 
were divided among all the said creditors in proportion to their respect- 
ive debts, without preferring any one species of debt to another, 

Seo. 22. In such case, no creditor, not being a citizen of this Terri- 
tory, shall be paid out of the assets found here, until those who are citi- 
zens shall have received their just proportions, as provided in the preced- 
ing section 

Suc, 23, If there be any residue after such payment to the citizens 
of this Territory, the same may be paid to any other creditors who shall 
duly haye proved their debts here, in proportion to the amount due to 
each of them respectively. 

Sec. 24. No one shall receive more than would be due to him if the 
whole estate were divided ratably among all the creditors, 

Sec. 25. The balance, if anv, may be transmitted to the foreign 
executor, or administrator, or, if there be none such, it shall, after the 
expiration of three years from the appointment of the administrator, be 
distributed, ratably, among all the creditors, citizens and others who 
shall have proved their debts in this Territory. 

Sec. 26. Executors and administrators shall be allowed for thelr 
trouble not exceeding ten per centum on the whole amount of personal 
estate, and on the money arising from the sale of lands, with such addi- 
tional allowance for leasing real estate, and collecting and preserving 
the estate, as the probate court may deem reasonable, 
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| ARTICLE VII. 7 


OF PROCEEDINGS AGAINST EXECUTORS, ADMINISTRATORS 
- AND SECURITIES, 


Sec. 1. If upon the settlement of any executor, or administrator, 
there be not sufficient assets to pay all demands against the estate, any 
creditor may suggest that he has not made a just acconnt of the assets 
in Ins hands, and apply for an enquiry into the same. 

Sec. 2. Upon such application, the, court shall direct an issue to be 
made up, whether there be waste or not, which shall be tried as de- 
mands against an estate. . 

Src. 3. If no waste be found, the applicant shall pay the costs; but 
it waste be found, judgment shall be recorded in favor of the applicant, 
against such execntor, or administrator, of his own proper estate, for 
the amount wasted, and costs, and the money collected shall be applied 
to the payment of the debt due to the applicant, and the residue shall 
be apportioned among the creditors. 

Sec. 4, If it appear that such waste was committed wilfully, and 
fraudulently, the applicant shall recover double the amount wasted, 
‘with costs, to be apportioned as aforesaid, 


Sec. 5. After final settlement of any estate found to be insolvent, 
any creditor, or other person interested therein, may bring an action of 
waste, or a suit on the administration bond, and assign and prove, aS a 
breach of the condition, any waste or mismanagement of the estate, and 
havé judgment against the ex-executor, or administrator, for the whole 
value of the assets wasted or mismanaged, as he could have done if they 
had been regularly accounted for, with costs. . 

. Sec, 6 Upon such judgments, execution may issue against the pri- 
vate estate of such executor, or administrator, and his settlement shall 
only be conclusive so far as he has applied the assets pursuant to the 
apportionment made by the court for the payment of debts. 


Sec. 7. The proceeds of all executions, on any judgment thus recov- 
ered, shall be applied to the payment of the debt, due to the person 
suing, and the residue shall be apportioned among the creditors. 

Sec. 8 The bond of any executor, or administrator, may be sued 
on, at the instance of any party injured, in the name of the Territory, 
to the use of such party, for the waste, or mismanagement of thelestate, 
or other breacù of the condition of such bond, and the damages shall be 
assessed therean as on bonds with collateral conditions. 

Sec, 9. The probate court, for disobedience to any order made in 
pursuance of this act, may issve attachment, imprison the body, or pro- 
ceed by sequestration of Iand and goods, as fully as a court of chancery 
may do, and may issue their process for that purpose, directed to any 
county, and cause it to be served therein. 
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ARTICLE VIII. 
OF APPEALS. 


Sec. 1. Appeals shall be allowed from the decision of the probate 
court, to the circuit court, in the following cases: First, On all demands 
against an estate exceeding ten dollars, Second, On all settlements of 
executors and administrators. Third, On all apportionments among 
creditors, legatees or distributees. Fourth, On all orders directing the 
payment of legacies, making distribution, or making allowances to the 
widow. Fifth, On all orders for the sale of personal estate because dis- 
tribution cannot be made in kind. Sizth, On all orders for ‘the sale of 
real estate. Seventh, On judgments for waste, Highth, On proceedings 
to recover balances escheated to the Territory Ninth, On orders revok- 
ing letters testamentary, or of administration. 7é2thk, On orders making 
allowances for the expenses of administration. Zleventh, On orders 
for the specific execution of contracts. Twelfth, On orders compelling 
Jegatees, or distributees to refund, and in other cases where there shall 
be a final decision of any matter arising under the provisions of this act. 

Src. 2. All appeals shall be taken during the term at which the 
decision complained of is made. 

Sec. 3. The applicant for such appeal, his agent or attorney, shall 
fie an affidavit that the appeal is not taken for the purpose of vexation, 
or delay, but because the afflant believes that the appetiant is aggrieved 
by the decision of the court. 

Src. 4. Every stich appellant shall file in the court the bond of him- 
self, or some other person, in a sum and with security approved by the 
court, conditioned that he will prosecute the appeal, and pay all debts, 
damages and costs that may be adjudged against him. This act shall 
not be so construed ag to require any executor, or administrator, to 
enter into bond in order to entitle him to an appeal. 

Sec. 5. After such affidavit and bond have been filed, the appeal 
shail be granted, but shall not be a supersedeas in any other matter re- 
lating to the administration of the estate, except that from which the 
appeal is specially taken. 

Sec. 6. When such appeal is taken, the clerk shall transmit te the 
clerk of the circuit court a certified transcript of the record, and pro- 
ceedings, relating to the cause, together with the original papers Jn his 
offiee relating thereto. s 

Sec. 7. Upon the filing of such transcript, and papers in the office 
of the clerk of the circuit court, the court shall be possessed of the 
cause, and shall proceed to hear, try and determine the same anew, 
without requiring any error, defect, or other imperfection, in the pro 
ceedings af the probate court. 

Sec. & The clerk of the circuit court shall certify a transcript of the 
record, and proceedings, and the original papers to the court whence the 
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appeal was taken, whe shall proceed according to the decision of the 
circuit court. 


TERRITORIAL ROADS. 7 


Section 1 Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That all Territorial Roads to be hereafter 
located and established within this Territory shall be viewed, surveyed, 
and established, and returns made thereof agreeably to the provi- 
sions of this act, within one year from the passage of'the act by which 
said road er roads may be granted or authorized to be laid gut respect- 
ively. 


‘ Sec 2. The commissioners, appointed to locate and establish any 
Territorial road, shall cause the same to be correctly surveyed and 
marked from the beginning throughout. the whole distance, by setting 
stakes in the prairie at three hundred yards distance, and blazing trees 
in the timber; they shall establish mile posts, which shall be marked 
with a marking iron, in regular procession, from the beginning to the 
termination of said road, and shall also establish a post at every angle 
in the said road, marking as aforesaid upon the same, and upon a tree 
in its vicinity, if any there-be, the bearing from the true meridian of 
the course, beginning at said angle post, set as herein directed, and note 
the bearing and distance of two trees in opposite direction, if there be 
any in the vicinity, from each angle and mile post. . > 

Sec §. The commissioners and surveyor of each road shall make 
a certified return of the survey and plat of the whole length of said 
road, specifying ın said return the width, depth, and course of all 
streams, the position of all swamps and marshes, and the face of the 
country generally, noting when timber and when prairie, and the dis- 
tance said road shall have heen located in each county, 

Sec. 4. Said return and plat shall be signed by a majority of the 
commissioners, and the surveyor of said road, and forwarded to the Sec- 
retary of the Territory, within sixty days after the view and survey of 
the same, to be by him recorded and preserved; they shall also, within 
sixty days as aforesaid, deposit in-the office of the clerk of the board of 
commissioners of each county through which said road shall be laid, a 
return and plat, as aforesaid, of so much of said road as shall be laid out 
and. established in said county, to be there recorded as aforesaid. 


Sec. 5. Phe said commissioners shall, after the completion of the 
survey of any road as aforesaid, make out a certified account of all 
sesvices rendered, as well by the surveyor and other hande as by them- 
selves, charging to each county, through which said road may have 
been laid, a proportion of the expense, agreeably to the number of days 
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employed thereon, and the board of commissioners of said county shall 
audit and settle the same. 


Sec. .6, <All Territorial roads, authorized to be laid out by any law 
of this Territory, and not yet commenced, shall be Jaid out in the man- 
ner prescribed in this act, and the commissioners shall comply with all 
the regulations herein contained; and further, the established width of 
all Territorial roads shall be seventy feet. 


Sec. T. When any road shali have been located and established, 
agreeably to the provisions of this act, the same shall be and forever 
remain a public highway, and shall be opened and worked py the toun- 
ties through which it shall be laid, as county roads are; and no part of 
the expense of laying out and establishing any Territorial road, or of the 
damages sustained by any person or persons in consequence of laying 
ont any Territorial read, shall be paid out of the Territorial treasury. 


SUPERVISORS. 


Seerron 1. Be it enacted by the Counen and House of Representatives 
of the Territory of Oregon, That all male persons between twenty-one 
and fifty years of age, who have resided one month in this Territory, 
and who are not a county or township charge, or otherwise exempt by 
law, shall be liable yearly, and every year, to do and perform three 
days’ work on the public roads, ander the direction of the supervisor 
within whose district they may respectively reside. 


Sec. 2 That it shall be the duty of every supervisor to order out 
every such person, resident as aforesaid, between the first days of April 
and October annually, to do and perform the work aforesaid, on the 
public roads within his district; and if any such resident being person- 
ally warned by the supervisor, or by leaving a written notice at his place 
of abode, or by some person under the direction of the supervisor, by 
whom such warning can be proven, shall refuse or neglect, having had 
at least three days’ notice, to attend, by himself or substitute, to the 
acceptance of the supervisor, on the day and st the tiple and place 
directed by the supervisor, or, having attended, shall refuse to obey the 
directions of the supervisor, or shall spend the time in idleness and inat- 
tention to the duties assigned him, every such delinquent shall forfeit 
and pay for each day he shall so refuse or neglect to attend, or for any 
of the offences above specified, the sum of five dollars, to be recovered 
by action of debt before any justice of the peace having jurisdiction 
thereof, as the suit of the supervisor within whose district such delfn- 
quent may reside; and the money so collected shall be paid over to the 
township treasurer and accounted for by the supervisor, at the annval 
settlement with the trustees of his township: Provided, That in counties 
where townships are not orgapized, such forfeiture, so collected. shall 
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be paid into the county treasury, and appropriated as provided for in 
this act, 

Sec, 3. That in case any person shall remove from one district to 
another who has, prior to such removal, performed the whole or any 
part of the labor aforesaid, or in other respects has paid the whole or 
any part of the amount aforesaid in lieu of said labor, and shall produce 
a certificate of the same from the supervisors of the proper district, 
such certificate shal] be a complete discharge for the amount therein 
specified. 

Sec 4. That every person called upon to perform any labor upon 
public roads and highways, under äħy of the provisions of this act, 
shall appear at the place appointed by the supervisor, at the hour of 
eight o'clock in the forenoon, with such necessary tools and implements 
as said supe visor may direct, and the supervisor may, if necessary for 
the improvement of the roads, order any person owning the same fo fur- 
nish a team of horses or oxen, and Wagon, cart, scraper, or plow, to be 
employed or used on the reads under the direction of said supervisor, 
wha shall allow such person a reasonable compensation for the use of 
such team, wagon, cart, scraper, or plow, m discharge of any labor due 
from said person, 

Sec. 5. That all persons who may be deemed, by the supervisor, 
unable to perform, or cause to be performed, the three days’ work 
required by this act, shall be exempted from the requisitions of the 
same. 


Sec. 6. That whenever it shall happen, ın consequence of sickness, ” 


absence from home, or any other cause, that the three days’ work afore- 
said shall not be performed within the time specified in this act, the 
supervisor shall be authorized to require the performance of such work 
at any other time . 

Sec 7. That the county commissioners or the trustees of townships, 
when the same shall be organized, shall, as often as they may deem it 
necessary, but not oftener than once a year, divide their respective 
counties or townships, or any part thereof, into suitable and convenient 
road districts, and cause a brief description of the same to be entered on 
the county or township records; and in case any public road shall be 
established as a part of the line, or boundary of any township, where 
townships are organized, the trustees of the adjoining townships shall 
meet at Some convenient place, as soon after such division as conven- 
ient, and apportion such road or roads between the ‘two townships, as 
justice and equity may require, for the purpose of opening and improv- 
ing the same, and the supervisors and inhabitants of each township 
shall be bound to work on said road or roads accordingly. ` 

Sec, 8. That the several supervisors within their respective districts, 
shall collect, by suit or otherwise, all fines, forfeitures, and penaities, 
arising and accruing under the provisions of this act, unless the collec- 
tion thereof is herein provided for, and pay the same inte the township 
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treasury, if the townships are organized on or before the first Monday 
in March, otherwise ın the county treasury on or before the first Mon- 
day of Aprif annually, taking the treasurer’s receipt for the same, which 
receipt shall be the proper voucher for the supervisor to settle with the 
trustees or county commissioners for the amount thereof, and all fines 
and forfeitures sued for and recovered under the provisions of this act 
by any other person than a supervisor shall be paid over within twenty 
days by the justice of the peace or constable collecting the same to the 
township treasurer, if townships are organized, if not, to the county 
treasurer, takjng a receipt therefor, and the trustees of townghips;-or 
eounty commissioners, shall cause all moneys so paid into the fownship 
or county treasury to be immediately appropriated to repairing the pub- 
fic roads in such road district wherein’ such fine or forfeiture accrued, 
and #2 any person shall be suéd for doing or performing any act or thing 
required or authorized by this act, such person may plead the general 
issue, and give this act and the special matter in evidence, and no suit 
or action shall be brought or maintained unless it shall have been com- 


- menced' within six months after the cause of such action shall have 


arisen: Provided, That nothing in this section shall be so construed ag 
to prevent the trustees of townships or county commissioners from col- 
lecting or recovering any moneys in the hands of the township or county 
treasurers, or supervisors of roads and highways. 


Sec, 9. That it shall be the duty of each and every supervisor to 
open or cause ‘to be opened’ all public roads and highways which have 
been or may hereafter be laid out and established through any part of 
the district assigned to such supervisor, and keep the same in repair, 
for which purpose the supervisors are hereby authorized to enter upon 
any unimproved lands near or adjoining the publi¢ roads, to cut and 
carry away any timber, to dig or cause to be dug and carried away any 
gravel, sand, or stone, or gather any loose stone which may be neces- 
sary to improve or repair the roads, and to enter on any lands adjoining 
or lying near the toads, to make such drains or ditcnes through the 
same as they may deem necessary for the benefit of the roads, doing as 
little injury as may be to said lands, and the drains or ditches so made 
shall not be stopped or obstructed by the owner or occupier of such 
landa or any other person or persons, under the penalty of forfeiting a 
sum not exceeding twenty dollars for each offence, to be recovered and 
appropriated as provided in the preceding section of this act. 


Sec 10 That if any person or persons shall feel aggrieved by any 
supervisor's cutting or carrying away any timber or stone as aforesaid, 
they may make complaint thereof to the county commissioners of the 
proper county, at a regular meeting within six months after the cause 
of such complaint shall exist, and the commissioners shall appoint three 
disinterested Iandhofders of the county whose duty it shall be after tak- 
ing an oath or affirmation to discharge thefr duty faithfully and impar- 
tially, to proceed and examine the matter complained of by the com- 
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plaiant, and assess and determime the damages, if any, and they shall 
report the same in writing to the commussioners at their next meeting 
thereafter, and if the commissioners shall be satisfied that the amount 
so assessed and determined be just and equitable, they shall cause the 
same to be paid to the complamant out of the county treasury, but if 
upon view the said landholders should be of opinion that there is no 
grievance or just cause of complaint, the person so complaining shal! 
pay the costs of such view: 


Bec 11. That each supervisor within his district shall erect and keep 
up, at the expense of the county, at the forks of every Territorial 
or county road, a post and guide board or figure board, containing an 
inecription in legible letters, directing the way and distance to the next 
town or towns, or public place or places, situated on each road respect- 
ively; said post to be at least six inches in diameter, and not less than 
twelve feet high, and well set In the ground 


Sec 12. That any time during the year when any public road shail 
be obstructed by the fall of timber or any: other cause, or any bridge 
shall be impaired so that the passage of teams or travelers on said road 

~or bridge shall be dangerous, and the supervisor in the district in which 
such obstruction or impaired bridge may exist, shall be notified of the 
same, it shall be his duty to cause such obstruction to be removed or 
bridge repaired forthwith, for which purpose he shall immediately order 
out such number of the inhabitants of his district as he may deem neces- 
sary to remove said obstructions or repair said bridge, and the persons 
so ordered out shall, after having had one days’ notice to attend as afore- 
said, be subject to the same restrictions and lHable-to the same penalties 
as if ordered out under the provisions of the second and fourth sections 

of this’act. - 

Ssc. 13, That in all cases when any person shall, under the directiqn 
of his supervisor, perform more Jabor on the public roads than may be 
due from him, the supervisor shall give such person a certificate speci- 
fying the amount of extra labor so performed, which certificate shall be 
assignable and received for the amount specified in such certificate in 
discharge of any labor within the same road district, which may be due 
from the holder of such certificate In any succeeding year under the 
provisions of this act: Provided, That the preceding section shall not 
authorize any supérvisor to require any person to perform moré than 
two days’ work im any one year, over and above the amount of labor 
due from such person agreeably to the provisions of the first section of 
this act. 


Sec. 14,‘ That where townships are organized the trustees shall meet 
at the place of holding township elections, on the first Monday of March 


annually, at which time and place the several] supervisors of the town-~ 


ship shall Attend, and each produce his lists and accounts, together with 
‘the township treasurer’s receipt for all fines, penalties, and forfeitures 
by him collected, and the trustees are hereby authorized and required 
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to adjust and settle all accounts so produced to them, and allow such 
amount for delinquencies as they shall deem just and reasonable; and, 
if upon a fair and accurate settlement there shall appear ta be a balance 
due to any supervisor for his services under this act, the trustees shall 
give him an order on the township treasurer for the amount due: Pro- 
vided, That the supervisor shall, in all cases, be held accountable for the 
full amount of labor due in his district, unless for good cause shown, the 
trustees shall deem it just to remit the same. And provided farther, That 
in counties where townships are not organized the county commiseioners 
shall annually on the first Monday in April, settle the accounts of super- 
visors within their respective counties agreeably to the „proyisions of 
this act; and the supervisors of such sountice shall attend ‘apon said 
commissioners on said day. * 

Sec. 15. That each and every Sees who shall neglect or refuse 
to perform the several duties enjoined on him by this act, or whe shall, 
under any pretence whatever, give or sign any receipt or certificate pur- 
porting to be a receipt or certificate for labor performed or money paid, 
unless the labor shall have been performed or money paid prior to the 
giving or signing such receipt or certificate; every supervisor so offend: 
ing, shal) forfeit for every such offence, not leas than five dollara nor 
more than twenty-five dollars, to be recovered by Indictment in the dis- 
trict court, or by action of debt before any justice of the peace having 
jurisdiction of the same; and ít is hereby made the duty of the trustees 
of the township in counties where the same are organized, and county 
commissioners where townships are not organised, to prosecute 
all offences against the provisions of this act: Provided, That if any 
supervisor shall conceive himself aggrieved by the judgment of the 
justice of the peace, he may appeal to the district court as in other 
cases, 


Sec. 16. That each supervisor shall receive for his services for “each 
day employed under the provisions of this act over and above three days, 
the sum of one dollar, to be paid out of the township treasury on the 
ordér of the trustees where townships are organized, but in counties 
where townships are not organized the supervisor shall be paid out of 
the county treasury on the order of the county commissioners. 

Sec. 17. That the several boards of county commismoners in cotin- 
ties where townships are not organized, shall, annually at their April 
session, appoint a suitable number of supervisors for such road districts 
as are not provided for by law, and they may fill vacancies at any time 
when they may occur, and shall cause the supervisors, by them appoiat- 
ed, to be natified thereof in writing. That any person who shall destroy, 
or in anywise deface or obliterate any guide-board or mile-poat set up 
according to the provisions of this act, shall be guilty of a misdemeanor, 
and upon conviction thereof, shall be fined the sum of not less than ten 
nor more than fifty dollars, and be imprisoned not less than one month 
nor moie than three months, at the discretion of the court. 
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Sec, 18. That bridges on Territorial and county roads shall not be 
less than sixteen feet wide It shall be the duty of the judges of the 
district court to give the foregoing section of this act in charge to the 
grand juries at each term of their respective courts, 
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Secrion 1. Be it enacted by the Counci} and House of Representatives . 


of the Territory of Oregon, That all County and Territorial roads which 
have been or may hereafter be laid out and established agreeably ta 


law, in this Territory, shall be opened and kept in repair in the manner’ 


hereinafter provided; and all county roads shall hereafter be laid out 
and established agreeably to the provisions of this act, and ali county 
roads shall be sixty feet wide, unless the commissioners of the county, 
upon petition, should determine on a less number of feet in point of 
width, on any road so petitioned for. 

Sec. 2. That all applications for laying out or altering any county 
10ad, or for the alteration of any Territorial road, shall be by petition te 
the board of commissioners of the proper county, signed by at least 
twelve householders of the county, living in the vicmity where said road 
is to be laid out or altered, and said petition shall specify the place of 
beginning, the intermediate points, jf any, and the place of termination 
of sald road. 3 


Sec. 3. That previous to any petition being presented for a county 
road, or for the alteration of a county or Territorial road, notice thereof 
shall be given by advertisement set up at the place of holding county 
commissioners courts, and three public places in each township through 
which any part of such road is designed to be laid out or altered, at 
least thirty days previous to the meeting of the board of county commis- 
sioners, at which the petition shall be presented, and on the petition be- 
ing presented and the commissioners satisfied that such notice has been 
given as aforesaid, they shail appoint three disinterested householders 
of the county as viewers of said road, and a skilful surveyor to survey 
the same, and shall issue an order directing said viewers and surveyor 
to proceed, on a day: to be named in said order, or on their falling to 
meet on said day, within five days thereafter, to view, survey, lay out, 
or alter said road. 

Sec, 4. That it shall be the duty of the viewers and surveyor ap- 
pointed as aforesaid, after receiving at least six days’ previous notice by 
one of the petitioners, to meet at the time and place specified in the 
order of the commissioners aforesaid, or within five days thereafter, and 
after taking an oath or affirmation, faithfully and impartially to dis- 
charge the duties of their appointments respectfully, shall take to their 
assistance, two suitable persons as chain carriers and one marker, and 
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proceed to view, survey, and Jay out or alter said road as prayed for in 
the petition or as near the same as in their opinion, a good road can be 
made at 2 réasonable expense, taking into consideration the utility, con- 
venience and inconvenience, and expense which will result to. individ- 
uals as well as to the public, if such road shall be established and opened 
or altered, and the surveyor shall survey such road under the direction 
of the viewers and cause the same to be conspicuously marked through- 
out, noting the courses and distances, and at the end of each mile, shall 
cause the number of the same, and also the commencement and termina- 
tion of said-read or survey to be marked on a tree or monument erected 
for that purpose, he shall also make out and deliver to one of the view- 
ers, without delay, a correct certified aeturn of the survey of said road, 
arid a plat of the same; and the viewers shall make and sign a report in 
writing, stating their opinion in favor or against the establishing or al- 
teration of such road, and set forth the reasons of the same, which re- 
port, together with the plat and survey of said road or alteration, shall 
be delivered ta the county commissioners’ clerk, by one of the wiewers, 
on or before the first day of the session of the county commissioners’ 
court then next ensuing, and it-shall be the duty of the cammissioners 
on receiving the report of the viewers aforesaid, to cause the same to be 
publicly read on two different days of the same meeting, and if no legal 
application shall be made to them for a review of said road or alteration, 
or petition for damages, between the first day of their session, at which 
the report and suryey are made, and the second day of their next stated 
session, they shall cause said report, survey and plat to be recorded, and 
from:thenceforth said road shail be considered a public highway, and 
the commissioners shall issue their order directing said road to be, 
opened. But if the report of the viewers he against such proposed road 
or alteration, then no further proceedings shall be had thereon,.and the 
obligor or obligors in the bond receiving the payment of costs and ex- 
penses, shall be liable for the full amount of such costs and expenses; 
Provided. That in all cases, when any oath or affirmation is required to 
be taken by any person under the provisions of this act, the same may 
be administered by the sutveyor, or by one of the viewers or reviewers 
who have previously been sworn or affirmed themselves, 

Sec. 5. That after the viewers of any county or Territorial road shall 
have made return in favor of the same agreeably to the preceding sec- 
tton, and before said return shall be recorded, and the record established, 
it shall be lawful for any landholder of the county, to apply to the com- 
missioners for a review of said road, by petition, signed by at least 
twelve householders residing in that part of the county through which 
said roaa is proposed to be established, and the commissioners shall on 
such petition being presented, and they satisfied it is just and reasonable 
appoint five disinterested qualified yoters of the county, to view said 
read, and issue their order to said viewers, directing them to meet at a 
‘time specified in such order, or within five days thereafter, and said 
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one of the petitioners, and afte¥ taking the oath or affirmation required 
by the preceding section, shalliproceed to examine the route surveyed 
for said road by the former comnissioners, stating their opinion in favor 
or against the establishment said road, and their. reasons for the 
same; and if the report of the Wewers be in favor of said road, the same 
shall be established, récorded, ad opened, agreeably to the- provisions of 
this act; and the person or pe'sons bound for the same, shall pay into 
the county treasury the amouxt of the costs of such review, but if the 
report be against the establishnent of such road no further proceedings 
shall be had thereon before the commissioners, and the persons execut- 
ing the first bond shall pay nto the county treasury, the amount of 
costs and expenses of the first view and survey, and review of said road, 


yiewers shall meet after ae received six days’ previous notice by 


Seo, 6. That if any person ‘or persons through whose land any Ter- ~ 


ritorial or county road may be laid out, shall feel injured thereby, such 


persoh or persons may make somplaint thereof to the board of county | 


commissioners, at any time beween the session of the commissioners at 
which the report of said road is made, and the second day of their next 
stated session; and the commissioners shall appoint three disinterested 
householders of the county, whose duty it shall be, after haying been 
duly sworn or affirmed to discharge their duty faithfully and impartially, 
to proceed and view said road the whole distance the ‘same may have 
been established through the premises of the complainant, and agsess 
and determine how much less valuable the land ar premises of the com- 


plainant has been or will be rendered by the opening of said road, and $ 


they shall report the same in writing to the commissioners at their n 
meeting thereafter, and if. the commissioners ‘shall be satisfied that the: 


amount so assessed and determined be just and equitable, and thaf-said . 


road will, in their opinion, be of sufficient importance to the public to 


cause the damages to bé paid by the county, they shalf order the same . 


to be paid to the petitioner from the county treasury, búķit-in thetr opin- 
ion the said road is not of sufficlent importance to the c, hei cause 
the sme to be paid by the county, they may refuse to e 

a public highway, unless the damages and expenses are paid b by 
petitioners. 

Sec. 7. That when any county road shall be considered ogee any 
twelve householders residing in that part of the county where suc Pead 
js established, may make application by the petition to the board of com- 
missioners of the county to vacate the same, setting forth in said peti- 


tion the reasons why said road ought to be vacated, which petition shally ~ 


be presented and pnblicly read at a regular session of the board of com- - 
missioners, and no other proceedings shall be had thereon, until the next 
stated session of said board of commissioners, when it shall be again 
read as aforesaid, and if no objection be made, the commissioners may 
on the last day of that session declare said road vacated, or any part 
thereof, which they may deem unnecessary to keep open for public coa- 
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venience, but if objection be made in wliting, signed at least by twelve 
bousehalders residing in the neighbor of the road proposed to be 
vacated, the commissioners shall appoi three disinterested persons to 


vigw said road, who shall take -the sane oath or affirmation as is re- 
the fourth section of this oppio proceed to view the road 
Í 


by 
ae ~ oly and make a report of their opion theréon and their reasons . 


forthe same, to the board of commissigers, dnd if said viewers shall 
repart in favor of vacating said road or any part thereof, the commis- 
> eiisters may if they shall deem it just ami reasonable, declare said road 
. Yeepted agreeably to the report of the vitwers, but in case said viewers 
E.» shalt report against vacating said road, then and in that case no further 
pie be had thereon: Provided, That previous to any peti- 
nted under the provisionsof this section, the same notice 

given as is required by the third section of thie act. ` 


Y 
Ray 8. That when-the place of beginning or true course of Terri- 


X ¢dirial or cowaty roads shall certain, by reason of the removal of any 
’ monuments or marked trée, by which said road was designated or from 
any other the board of commissioners of the proper county, may 
appeint three disinterested persons, citizeas of the county, to review and 
airdtghten said road if they shall deem it necessary, and the reviewers 
said road to be correctly marked throughout, as in case of 
and a correct survey to be made of the same, and shail make 
wee of said survey and plat of said road, to the board of commission- 
Pirho shall cause the same to be recorded ag in other cases, and from 
ceforth said road, surveyed as ‘aforesaid, shall be censidered á pub- 
Mic highway. + 
"sxc. 9. That it any person or persons, through whose land any Ter- 
riterial or county road is or may be established, shall be ‘derous of 
turning said road through any other part of his or her land, such person 
gt persons may. by petition, agreeably to the second and third sections 


ree 


% 


AR this act, apply to the commissioners of the county, while in session, | 


rmit bim or them to turn any road through any other part, or off, of 
her or their land on as good ground, withobt increasing the distance 
. the injury af the public; and on the receipt of such petition, the 
~ oard of commissioners shall appoint a surveyor, and three disinterested 


cod 


householders of the county, as viewers, who, or any two of them, shall , 


proceed ta view the ground over which the said road is proposed to be 
turtied, and ascertain the distance which said road: will be Increased by 
such proposed alteration, and make out a report in writisg stating the 
several distances so found, together with their opinton as to the utility 
, or Inutility of making said alteration, and if said reviewers shall report 
‘to the board of commissioners that the prayer-of the petitioner or peti- 
" {¥oners is reasonable, and that the errr a will not place the read on 


warsa ground, or increase the distancé to the iajury Ok the p they 
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old road for the convenience of travelers, the commissioners aferesaid 
may declare said new road a public highway, and make record thereof, 
and at the same time vacate so much of the old road as ıs embraced by 
the new,‘and the person or persons desiring the alteration aforesaid, 
shail pay all the costs of the view, survey; and return of said alteration. 

Src. 10 That if any person, who shall be appointed by the board of 
. commissioners as a viewer, reviewer, or surveyor of any road, shall 
refuse or neglect to perform the duties required by thie act, without 
making: satisfactory excuse for such refusal or neglect, he shall be fined 
in any sum not exceeding ten dollars, to be recovered by action of debt 
by any person suing for the same, before any justice of the peace having 
jurisdiction of the same, and shall be patt over, without delay, to the 
county treasurer, by the justice of the peace or constable collecting the 
same, taking his receipt therefor, and the board of commissioners shall 
cause all fines which shall be paid Into the county treasury, under the 
provisions of this act, to be expended on roads and bridges within their 
county. 

Sec. 11, That the persons required to render services under this act, 
_ Shall receive compensation for each day they shall be necessarily em- 
ployed, as follows, to wit: viewers and reviewers, three dollars each; 
chain carriers and markers, two dollars each; and suryeyors, four dol- 
lars each, to be tharged as costs and expenses and paid out of the county 
tredsury, on the order of the board of commissioners of the proper 
county, j 

Sec. 12, That when it shall become necéssary to establish a road on 
a county line, the inhabitants along such line may petition, the board of 
comnussfoners of thelr respective counties, for a view of such road in 
the manner pointed out ìn the preceding section of this act, and it shali 
be thé duty of such board of commissioners, for each of the counties in- 
terested, to appoint two discreet citizens as viewers, who, or a majority 
of them, shall meet at the time and place named in the order of the 
commissioners of the oldest county interested, who shall appoint a sur- 
veyor; and the viewers and surveyor, appointed as aforesaid, shall 
make their report in writing, for or against such road, to the board of 
commissioners of the counties concerned, and the said commissioners, 
upon receiving such repont, shali, in all respects, he governéd by the 
provisions of this act | E 

Sec. 13 That if, on receiving such report, the commissioners of all 
the counties interested, shall be of opinion that such road, If opened, 
would be of public utility, they shall order the same to be opened in 
the manner pointed out by this act 
“ Sec 14. That when any road 3s located under the provisions of the 
twelfth and thirteenth sections of this act, it shall be the duty of the 
board of commissioners of the county, or trustees of townships adjoining 
such road, to select one from their number whose duty it shall be to 
meet at some convenient place near the line of the same, the time and 
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ate 3 
pce to be appointed by the commissioners or trustees of the oldest 
4an}, or township interested, previous to the time appointed by law 
i. r- portioning labor to their respective road districts, and shall assign 
~a, sufficient number of persons, if practicable, to open such road and 
‘keep the same in repair, dividing the road in such manner that the per- 
sons so assigned may work under the orders of the supervisors in the 
county or township to which they belong, and the supervisors and per- 
sons 80 assigned shall be governed by the provisions of the. act entitled 
an act defining the duties of supervisors of roads and highways. i 
Sec. 15. That on application, made under the provisions of this act, 
the board of commissioners of the proper counties shall, by granting 
any order thereon, require of thé erson or persons making such appli- 
cation, a bond, with one or more sufficient securities, made payable to 
the county treasurer, and approved by the board of commissioners of 
the county, for the use of the county. i 
Sec 16 That no change shall be made in the direction of a Teri- 
torial road, where ıt crosses the line between two counties, unless ‘by 
mutual agreement in the report of the viewers appointed by the board 
of commissioners in the counties interested, in which last case the plat 


and survey of the variation from the original road shall be recorded in ~ 


= PE hoth counties. 
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At an extra Session of the Legislative Assembly of the Territory of 
Oregon, in May, 1850, the subjoined resolution was passed. 


Regolred, By the Legislalive Assembly of the Territory of Oregon. that a 
committee of one from each House be gppdinted to Select and prepare for the 
Press, such Acts of the Assembly as may be of immediate and pressing; lmpor- 
tance to the people of the Territory, and procure the printing of two hundred 
copies at the earliest possible period. commencing with the Acta on ‘Justices of 
the Peace,” “Probate Courts, “Revenue,” “Crimes and Panishmenis," until 
twenty Acts shalt have been printed 


mt 


š 


The undersigned had the honor of being appointed under the forego- 
ing resolution, and they have endeavored to discharge the duty in the 
publication of the preceding transcript of such laws of the Territory, as 
they deemed of the most “immediate and pressing importance.” If 41s, 
perhaps, unnecessary to speak of the difficulties they have encountered 
in the endeavor to discharge their duty, even in the indifferent manner 
in which,it may be accomplished. Suffice ıt to say, that with the excep- 
tion of a few grammatical corrections, the laws have been transcribed 
word for word as they read in the originals, on file in the Secretary's 
office. It is hut proper to remark, however, that the committee have, 
teray. only prepared the matter for the press, but, nevertheless, they 
Teet quite assured that the printing has been carefully and correctly 
done. W. W. BUCK. 

Oregon mty, June, 1850. GEO, L. CURRY, 
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